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COMPLETE LIST OF ALL PARTIES IN DISTRICT COURT 
Third-Party Defendant Rudy Gomez participated in the trial in this matter but is not a 
party to this appeal. Third-Party Defendant Kent Nelson and Defendants Eagle Hardware 
& Garden and Armstrong World Industries were originally parties but were dismissed from the 
case and are not parties to this appeal. 
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I. STATEMENT OF JURISDICTION 
Appellees American Water Heater Company ("American Water") and American 
Appliance Manufacturing Company ("American Appliance")1 agree with the Jurisdictional 
Statement in Appellant Anna Marie Aland's Appellate Brief. 
II. ISSUES PRESENTED. STANDARDS OF REVIEW 
AND PRESERVATION OF ISSUES BELOW 
Ms. Alarid presents six issues on appeal. American Water and American Appliance 
believe Ms. Alarid has correctly identified the standard of review this Court should apply to each 
issue. (Appellant's Brief, pp. 1-3). 
However, American Water and American Appliance dispute that Ms. Alarid preserved all 
of these issues before the trial court. An appellant properly preserves an issue for appellate 
review only when she raises the issue in a timely fashion to the trial judge, specifically raises the 
issue, and introduces supporting evidence or "relevant legal authority." Brookside Mobile Home 
Park Ltd. v. Peebles, 447 Utah Adv. Rep. 3 (May 7,2002); Badger v. Brooklyn Canal Company, 
966 P.2d 844, 847 (Utah 1998). In the Argument section of this brief, American Water and 
American Appliance address how Ms. Alarid failed to preserve her first issue on appeal, whether 
the court erred in excluding the prior deposition and/or trial testimony of Henry Jack Moore; her 
third issue on appeal, whether the court abused its discretion in limiting the testimony of Joseph 
Fandey and Chris Long; her fourth issue on appeal, whether the court erred in rejecting her 
1
 American Water and American Appliance submit this joint brief in the interest of 
judicial economy. Their responses to Ms. Aland's arguments on appeal are the same. 
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proposed jury instruction on negligence; and part of her sixth issue on appeal, whether it was 
improper to allow American Water and American Appliance separate trial counsel. 
IIL DETERMINATIVE PROVISIONS. STATUTES AND RULES 
The following Utah Rule of Evidence may be determinative of some of the issues on 
appeal: 
Utah Rule of Evidence 103(a)(2): 
Effect of erroneous ruling. Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of the party is affected, and 
. . . [i]n case the ruling is one excluding evidence, the substance of the evidence 
was made known to the court by offer or was apparent from the context in which 
the questions were asked. 
IV. STATEMENT OF THE CASE 
A. Nature of the Case. Course of the Proceedings and Disposition Below. 
This is a products liability lawsuit Ms. Alarid brought against American Water, American 
Appliance, Installation Products Division of Armstrong World Industries, Inc. ("Armstrong"), 
and Eagle Hardware & Garden, Inc. ("Eagle") in May 1998. (R. 1-15). In July 1996, she was 
helping her father, Rudy Gomez, lay outdoor carpet on the landing of a duplex in Salt Lake City. 
(R. 4). Two water heaters, one manufactured by American Water and the other manufactured by 
American Appliance, were inside a closet off the landing. (R. 3-4). As her father was using a 
flammable adhesive cement to apply the carpet to the landing, a flash fire occurred that burned 
Ms. Aland. (R. 4). Ms0 Alarid alleged in her Complaint that the water heaters were defectively 
designed in that their pilot lights were too close to the floor, and that the pilot lights of one of the 
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water heaters ignited the flammable adhesive cement. (R. 4-5). She claimed strict liability and 
negligence against American Water and American Appliance and sought punitive damages 
against both. (R. 3,10). 
American Water and American Appliance filed a third-party complaint for fault 
apportionment against Mr. Gomez and Kent Nelson, the landlord of the duplex.2 (R. 164-67). 
Ms. Alarid settled her claims against Mr. Nelson, Eagle and Armstrong, and the case proceeded 
to jury trial against American Water and American Appliance from October 29 through 
November 7,2001.3 (R. 1086-88,2026-27,2039-42,2076-77,2100). After Ms. Alarid rested 
her case (and the defendants rested their cases), American Water and American Appliance moved 
for a directed verdict against her punitive damages claim, which the judge granted. (R. 2211, pp. 
17-18). American Water and American Appliance did not call any witnesses to testify on their 
2When American Water and American Appliance filed this pleading in December 1998, 
the mandate of this Court in Field v. Boyer Co., L.C., 952 P.2d 1078 (Utah 1998), that a 
defendant seeking a fault apportionment against others not named as defendants in the complaint 
must make them parties to the action through a third-party complaint, was still in effect. 
3The parties stipulated that Mr. Nelson could be dismissed, but he appeared on the 
Special Verdict (along with Mr. Gomez, Eagle, and Armstrong) as an individual against whom 
the jury could apportion fault. (R. 2140-43). Mr. Gomez participated in the trial as a third-party 
defendant over the objections of American Water and American Appliance, who argued that due 
to the Utah legislature's recent amendment to Utah Code Ann. §78-27-38 (1999), Mr. Gomez no 
longer needed to be a party, and the jury could simply apportion fault to him as a "phantom 
defendant." (R. 2077). Although Mr. Gomez's interests were aligned with those of his daughter, 
Ms. Alarid, the judge permitted Mr. Gomez and Ms. Alarid each to exercise three peremptory 
challenges during jury selection. (R. 2026). American Water and American Appliance were 
represented by separate counsel at trial, but the judge required them to share three peremptory 
challenges. (R. 2026). Mr. Gomez called himself as a witness and Dr. Edward Karnes, a human 
factors engineer who testified about the reasonableness of Mr. Gomez's conduct in failing to 
heed the instructions and warnings on both the carpet adhesive and the water heaters. (R. 2077). 
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behalves. (R. 2077). The jury returned a verdict in American Water's favor and American 
Appliance's favor, finding that neither water heater was defective. (R. 2141). Ms. Alarid then 
initiated this appeal. (R. 2178). 
B. Statement of Facts. 
1. Instead of Calling Mr. Moore as a Live Witness at Trial, Ms. Alarid 
Intended to Read to the Jury His Entire Deposition and Trial 
Testimony from a Tennessee Lawsuit. 
The trial court entered a scheduling order with a discovery deadline of March 17,2000. 
(R. 389-92). On February 14,2000, Ms. Alarid issued a "Notice of Expert Depositions" 
containing a schedule of depositions of seven individuals that American Water and American 
Appliance had designated as their expert witnesses. (R. 1469). The Notice also included a 
March 9,2000 deposition date of an eighth individual, Henry Jack Moore, a former engineer 
employed by American Appliance and later employed by American Water until he retired in 
1996. (R. 1335,1469). Neither American Appliance nor American Water designated Mr. Moore 
as a lay or expert witness. (R. 425-28). 
Three days after the Notice of Depositions was served, American Appliance notified 
Ms. Alarid that since Mr. Moore was a former employee, American Appliance did not "have any 
ability to require his attendance at deposition." (R. 1473). The next day, American Appliance 
informed Ms. Alarid that Mr. Moore had residences in California and Tennessee, and if she 
wanted to depose Mr. Moore, she should obtain an out-of-state commission regarding Mr, 
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Moore. (R. 1880). Ms. Alarid did not depose Mr. Moore in March, nor did she attempt to serve 
a subpoena on Mr. Moore for his deposition. (R. 1476). 
She failed to take any further action regarding Mr. Moore until October 2000, well after 
the discovery deadline passed, and after all the experts had been deposed. (R. 1436). Ms. Alarid 
told American Appliance that she wanted to depose Mr. Moore, unless American Appliance 
would agree that she could introduce his "prior transcripts" at trial. (R. 1436). American 
Appliance immediately responded, reminding Ms. Alarid that she had not served Mr. Moore with 
an out-of-state subpoena and that it could not produce Mr. Moore since he was no longer 
employed by American Appliance. (R. 1476). American Appliance pointed out that the 
discovery cutoff had expired. (R. 1476). It noted that because the parties had already deposed 
all of the expert witnesses, the liability experts would need to be re-deposed if Mr. Moore was 
deposed to ascertain whether their opinions had changed based on Mr. Moore's deposition 
testimony. (R. 1476-77). Additionally, American Appliance informed Ms. Alarid that it could 
not stipulate to her use of Mr. Moore's prior deposition transcripts from other cases at trial.4 (R. 
1476). 
In the summer of 2001, the trial court scheduled trial to begin October 29,2001. Despite 
knowing for over a year that American Appliance could not produce Mr. Moore and that it would 
not agree to use of his testimony from other lawsuits, Ms. Alarid did not make any effort to 
4Ms. Alarid had previously asked American Water and American Appliance on several 
occasions if she could use deposition transcripts of Mr. Moore and other former employees from 
lawsuits in other states at trial. (R. 1476). Each time Ms. Alarid asked, American Water and 
American Appliance refused to agree to her unorthodox request. (R. 1476). 
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depose Mr. Moore in this case. She did not notice his deposition, and she did not heed American 
Appliance's suggestion to serve him with an out-of-state subpoena. She did not tell the court that 
she wanted to depose Mr. Moore or file a motion to compel. 
She later admitted she did not do any of these things because she assumed, wrongly, that 
the trial court would permit her to read his entire deposition or trial transcript from a 1999 
Tennessee lawsuit, Ellis v. American Water, without calling him as a trial witness. (R. 2207, 
pp. 2,16). American Water, but not American Appliance, was a defendant in the Ellis case. 
(R. 1358). The Ellis case was factually dissimilar from this case in other ways; for instance, the 
Ellis case involved a different model of water heater manufactured in a different year from the 
two water heaters Ms. Alarid implicated in her lawsuit, and the flammable product in Ellis was 
not carpet adhesive, as in this case. (R. 1338,2206, p. 26). Mr. Moore testified in the first 
phase of the Ellis trial, which involved the compensatory damages claim; the Tennessee court 
bifurcated this issue from the punitive damages issue, and the Ellis case settled during trial. (R. 
2206, p. 22). 
The court only became aware that Ms. Alarid intended to read whole transcripts from the 
Ellis case to the jury because American Water and American Appliance filed a motion in limine 
in April 2001 to preclude her from doing so. (R. 1333-39). The court ruled on the motion in 
limine on September 17,2001, just six weeks before trial, and determined that Mr. Moore's prior 
testimony would not be admissible at the trial in this case. (R. 2206, pp. 33-4). Ms. Alarid could 
not cite to any precedent allowing her to read Mr. Moore's entire transcript from another case to 
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the jury when he was not going to be a live witness in this case. (R. 2206, p. 19). The court 
found that "the defendants were never going to agree to have the testimony from those other 
cases allowed in. So the plaintiff had to know that Moore had to be deposed." (R. 2206, p. 34). 
It further observed that American Water and American Appliance did not prevent Ms. Alarid 
from deposing Mr. Moore, but that Ms. Alarid did not take appropriate steps to arrange for Mr. 
Moore's deposition in this case. (R. 2206, pp. 17,34). 
On September 26,2001, a month before trial, Ms. Alarid moved to reopen discovery in 
order to depose Mr. Moore. (R. 1816). The court denied the motion following oral argument on 
October 12,2001. (R. 2207, p. 33). Among other things, the court found that the discovery 
deadline had long since passed, that there would be insufficient time to depose Mr. Moore before 
trial, and that Ms. Alarid had ample opportunity to depose Mr. Moore in a timely fashion but 
failed to do so. (R. 2207, pp. 21, 32-3). 
2. Ms. Alarid Did Not Proffer Mr. Moore's Prior Testimony. 
Mr. Moore's deposition transcript and trial testimony in the Ellis case are not part of the 
record on appeal.5 She did not make a formal proffer of his former testimony to the trial court. 
She hoped to read his entire deposition or trial transcript from the Ellis case to the jury, but she 
only briefly told the court about selected parts of his former testimony. She simply noted that his 
testimony "is not really that specific in nature" but generally dealt with American Water's and 
5Ms. Alarid has improperly attached the trial transcript to her Addendum, Tab 30, even 
though it is not part of the record. 
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American Appliance's alleged knowledge of a defect and the cost of making the water heaters 
safer. (R. 2206, p. 16). 
3o Mr. Moore's Prior Testimony Only Pertained to Her Punitive 
Damages Claim* 
Because Mr. Moore's former testimony involved alleged knowledge of a defect and cost-
benefit, Ms. Alarid conceded that it was not relevant to her general liability claim but instead 
pertained to her punitive damages claim against the defendants. (R. 2206, pp. 20-1). 
4. Joseph Fandey Testified at Trial for Ms. Alarid Regarding the 
Alleged Hazards of Water Heaters. 
One of Ms. Alarid's expert witnesses at trial was Joseph Fandey, an attorney with a 
bachelor's degree, but no graduate education or degree in mechanical engineering. (R. 2208, 
pp. 82s 169), (Partial Transcript from October 31,2001 attached as Addendum A). He worked 
for the Consumer Products Safety Commission ("CPSC") from 1975 through 1994, managing 
the enforcement of consumer safety. (R. 1345-6). To the extent he recounted events at the 
CPSC, he was also a fact witness for Ms. Alarid. (R. 1064). 
American Water and American Appliance moved before trial to limit his fact testimony 
to matters about which he had personal knowledge and to CPSC meetings where the defendants 
were present. (R. 1064-1069). Ms. Alarid opposed the motion, arguing that he should be 
allowed to testify that "the water heater industry has long known that floor-mounted water 
heaters are inherently dangerous." (R. 1347). The court ruled that Mr. Fandey could not talk 
about the water heater industry's actions as a whole because they were not indicative of the 
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defendants' actions, but that he could testify about his direct knowledge of the defendants' 
actions. (R. 2206, p. 30). 
Notwithstanding this limitation, Mr. Fandey was allowed to testify at trial on several 
items that could be viewed as supporting Ms. Aland's case, including that a recommendation 
was made to a CPSC subcommittee meeting in November 1991 attended by Mr. Moore that 
water heaters be elevated eighteen inches off the ground as a potential way to reduce the ignition 
of flammable vapors, that Mr. Moore did not like the recommendation, that Mr. Fandey agreed 
with the recommendation, and that his committee tried to deal with the issue of water heaters 
igniting flammable vapors through labeling but found that ineffective. (R. 2208, pp. 102-3,108-
09,126-27,130). 
On the other hand, Mr. Fandey conceded on cross-examination that the CPSC never 
adopted the elevation recommendation and never required water heater manufacturers to elevate 
their water heaters. (R. 2208, p. 170,175-76). Mr. Fandey also admitted that Ms. Aland's 
accident never would have occurred if her father had followed the use instructions on the 
flammable adhesive container. (R. 2208, p. 182). 
5. Chris Long Testified on Ms. Aland's Behalf Regarding his 
Observations of the Accident Scene and the Fire's Origin. 
The evening of the second trial day, Ms. Alarid informed American Water and American 
Appliance, for the first time, that she wanted to call Chris Long, a Salt Lake City Fire 
Department investigator, as her first witness the next morning. (R. 2208, pp. 4,6). Ms. Alarid 
had never identified him as a witness before. (R. 2208, p. 5). Ms. Alarid sought to have Mr. 
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Long testify about a Fire Incident Report he prepared after Ms. Alarid's accident and his 
observations of the fire scene. (R. 2208, pp. 6, 8). Additionally, she wanted him to act as an 
expert witness to opine on the origin of the fire. (R. 2208, p. 5). Ms. Alarid listed the Report as 
an exhibit well before trial and therefore knew she would need to call a witness to testify about 
that Report.6 (R. 2007). She claimed she learned Mr. Long authored the Report when she 
issued a witness subpoena to another firefighter, Mr. McKone, whom she mistakenly believed 
authored the report; Mr. McKone then informed her that Mr. Long had written it.7 (R. 2208, p. 
7). 
The trial court permitted Mr. Long to testify despite Ms. Alarid's untimely notice to the 
defendants based on Ms. Alarid's representation that she would not ask him to opine on the cause 
of the fire and would limit her questions to his percipient observations and preparation of the 
Report. (R. 2208, pp. 10-11). Notwithstanding Ms. Alarid's representation, Mr. Long expressed 
his opinion about the origin of the fire by testifying that the floor of the landing at the top of the 
stairway was the "area of origin" of the fire.8 (R. 2208, p. 44). 
6Ms. Alarid appears to criticize the defendants for not deposing Mr. Long before trial. 
(Appellant's Brief, p. 35). Since she did not designate him as a witness, the defendants had no 
reason to depose him. 
7Ms. Alarid for some unknown reason waited to subpoena Mr. McKone until the first day 
of trial. She represented that she realized that day she would need to call Mr. Long to testify 
instead of Mr. McKone. (R. 2208, p. 7). It is also unknown why Ms. Alarid assumed 
Mr. McKone authored the Report; the Report only lists Mr. McKone as the "member completing, 
submitting or reviewing the report." (Appellant's Addendum 1, p. 1). 
8The trial court redacted the portion of the Report that listed "stairway" as the area of fire 
origin. (Appellant's Addendum l,p. 1). 
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6. The Trial Court Granted a Directed Verdict against Ms. Aland's 
Punitive Damages Claim Because She Presented Insufficient Evidence 
of Reckless and Indifferent Conduct. 
American Water and American Appliance moved to dismiss Ms. Aland's punitive 
damages claim before trial because she failed to reveal the factual basis for her claim despite 
requests from the defendants. (R. 1157-65). Ms. Alarid purported to disclose the factual basis in 
her opposition memorandum, but that consisted of a general history of CPSC's involvement with 
the water heater industry without specific mention of any reckless conduct by either defendant. 
(R. 1362-1371). The trial court denied the defendants' motion, affording Ms. Alarid a chance to 
produce evidence of reckless conduct through her witnesses. (R. 2212, p. 6). 
After Ms. Alarid rested her case, American Water and American Appliance moved for a 
directed verdict against her punitive damages claim. (R. 2211). The court granted the motion 
because the evidence presented was insufficient to support a claim of punitive damages. 
(R. 2211, p. 18). Her "evidence" was testimony from Mr. Fandey that Mr. Moore was present at 
some CPSC subcommittee meetings where the possibility of elevating water heaters was 
discussed; that the water heater industry in general knew about elevation safety devices; and that 
out of the 50 million water heaters in use nationwide, 300 per year were involved in alleged 
flammable vapor fires. (R. 2211, pp. 4-5, 8-9). On the other hand, American Water and 
American Appliance developed evidence through Ms. Aland's witnesses that both defendants 
had worked to solve the issue of water heaters allegedly igniting flammable vapors by placing 
appropriate warnings on their products. (R. 2211, p. 5). Additionally, since the defendants 
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designed the water heaters in compliance with all existing government regulations on design, 
they could not have exhibited reckless indifference. (R. 2211, p. 5). 
7. Ms. Alarid Submitted a Summers v. Tice Jury Instruction Once She 
Realized She Had No Evidence as to Which Water Heater was 
Involved in the Fire. 
Ms. Alarid promised the jury in her opening statement that her evidence would show that 
the water heater to the left in the closet (the one manufactured by American Appliance), as 
opposed to the water heater to the right (the one manufactured by American Water) was the water 
heater that was involved in the fire. (R. 2209, p. 8). Nevertheless, her engineering expert, Dr. 
John Hoffman, testified at trial that one could only speculate about which was involved in the 
fire. (R. 2209, p. 7). She produced no evidence that pointed to which water heater was involved. 
(R. 2209, p. 7). Moreover, she never suggested, much less offered any evidence, that both water 
heaters could have been involved in the fire. 
Once she realized she had no evidence that could distinguish which water heater was 
involved in the fire, she submitted a jury instruction based on Summers v. Tice, 33 CaL 2d 80, 
199 P.2d 1 (Cal. 1948). (R. 2045-46). The trial court rejected the instruction because Utah 
courts have not adopted the burden-shifting theory in Summer v. Tice; and because in the cases 
where other jurisdictions have adopted the theory, there is evidence that each of the defendants 
was negligent, and each of those defendants is actually before the court. (R. 2045-46; 2210, 
pp. 16-17). 
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8. Although Several Witnesses Testified on Ms. Aland's Behalf at Trial, 
the Jury Felt she did not Meet her Burden of Proving Either Water 
Heater was Defective. 
Ms. Alarid had the opportunity to present a full case at trial, calling thirteen witnesses 
over five days of testimony. (R. 2039-42,2076). One of these witnesses was Dr. John 
Hoffman, whom she called to testify that the defendants' water heaters were defectively 
designed. (R. 2039, R. 2206, p. 2). None of these witnesses was able to testify which one of the 
water heaters, if either, ignited the flammable adhesive. After listening to the evidence, the jury 
concluded that neither the American Water nor the American Appliance water heater was 
defective. (R.2141). 
V. SUMMARY OF ARGUMENTS 
POINT I: The trial court did not abuse its discretion in refusing to allow Ms. Alarid 
to read the entire deposition or trial transcript from another case to the jury. The court correctly 
recognized the dangers of substituting written transcripts from other cases in place of live 
testimony. Ms. Alarid apparently expected the trial court to let her build a punitive damages case 
against American Water and American Appliance through testimony from a Tennessee case, 
Ellis v. American Water. That is her excuse for failing to depose Mr. Moore in this case or call 
him as a trial witness. While Mr. Alarid spends her main point on appeal faulting the trial court 
for not permitting her to exercise an unprecedented, unorthodox tactic, she ignores that she could 
have remedied the situation by timely preserving his testimony for this case. 
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The trial court also acted within its discretion in rejecting her request to 
reopen the long-expired discovery deadline to try to squeeze in Mr. Moore's deposition a couple 
of weeks before trial. There was no reason, save her inertia, she could not have deposed him for 
this case well before the discovery cutoff. 
There are two separate reasons why this Court need not undertake the 
narrow "abuse of discretion" review of the trial court's rulings with regard to Mr. Moore. Since 
Ms. Alarid did not formally proffer or otherwise fully explain the substance and intent of 
Mr. Moore's prior testimony, she has failed to preserve her first and second issues on appeal. 
She also did not marshal the factual bases behind the trial court's decisions not to allow use of 
Mr. Moore's former testimony or sanction a last-minute deposition. 
POINT II: The trial court appropriately restricted Mr. Fandey's proposed testimony 
to subjects about which he had personal knowledge that pertained to American Water's and 
American Appliance's supposed knowledge of a design defect in their water heaters. Ms. Alarid 
wanted Mr. Fandey to testify about such irrelevant and prejudicial topics as the water heater 
industry's alleged strong arming of government regulators and burn injuries to children from 
other manufacturers' water heaters. 
Ms. Alarid protests the exclusion of several documents she tried to 
introduce through Mr. Fandey, but she did not explain to the trial court, nor does she explain to 
this Court, what these documents were or what they might have shown. In any event, the court 
properly excluded the documents because they were hearsay. 
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POINT III: Mr. Long, whom Ms. Alarid had not designated as a lay or expert witness, 
should not have expressed his opinion about the fire's origin because the defendants had no 
opportunity to explore the bases for his opinion before trial. Despite the court's ruling that he 
could not testify about origin, he did. The issue of whether the trial court's ruling was error is 
moot on that point. To the extent she complains on appeal that he was precluded from testifying 
about the fire's cause, she did not object to that preclusion at trial and in fact told the court she 
would not question him about cause. 
POINT IV: Ms. Alarid suffered no prejudice when the trial court decided to read her 
strict liability jury instruction, but not her proposed negligence instruction, to the jury. 
Negligence is subsumed into strict liability. Strict liability is easier to prove because unlike 
negligence, it does not require evidence of actual or constructive knowledge of a defect. Since 
the jury found the water heaters were not defective, they could not have determined that either 
defendant was negligent. Indeed, the Restatement (Third) of Products Liability incorporates the 
belief of several jurisdictions that submitting both negligence and strict liability claims to the 
jury results in juror confusion and inconsistent verdicts. 
Moreover, Ms. Alarid failed to object to the trial court's rejection of her 
proposed negligence jury instruction. This Court should therefore not consider her fourth issue 
on appeal. 
POINT V: Punitive damages claims should only be submitted to Utah juries in 
exceptional circumstances, and there was no evidence of the requisite reckless indifference by 
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either defendant. Ms. Alarid's indictment of the water heater industry with evidence of 300 
injuries per year out of a pool of 50 million water heaters did not translate into American Water's 
or American Appliance's awareness of a high probability of danger. Their water heaters 
complied with government standards on design, rendering a claim of recklessly dangerous design 
illogical. Indeed, Utah's Product Liability Act provides that if a product complies with 
applicable government safety standards, there is a rebuttable presumption the product is free 
from defect. Utah Code Ann. §78-15-6 (1977). 
Ms. Alarid challenges the trial court's ruling on appeal without marshaling 
the evidence in support of the ruling. This Court should therefore affirm the rulingo 
Additionally, any error in granting a directed verdict against the punitive damages claim was not 
harmful. The jury found that the defendants were not liable for Ms. Alarid's injuries. It thus 
could not have reached the issue of punitive damages even if the court had not granted the 
directed verdict. 
POINT VI: Ms. Alarid did not object to the trial court's decision before trial 
commenced that American Water and American Appliance could be represented by separate 
counsel. The trial court's decision was correct because American Water and American 
Appliance are two separate legal entities. She complains of the decision for the first time on 
appeal and somehow connects it to the refusal to read a Summers v. Tice jury instruction that 
would have shifted the burden of showing which water heater caused her injuries to American 
Water and American Appliance. 
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Utah has never accepted the Summers v. Tice doctrine. The doctrine runs afoul of the 
Utah Liability Reform Act. Even if the doctrine were viable in Utah, it was inapplicable to this 
case, and any error on the issue was harmless. 
VI. ARGUMENTS 
POINT I 
THE TRIAL COURT'S RULINGS THAT MS. ALARID COULD NOT 
READ MR. MOORE'S ENTIRE TRANSCRIPTS FROM 
A PREVIOUS CASE TO THE JURY IN LIEU OF LIVE TESTIMONY 
AND THAT SHE COULD NOT REOPEN DISCOVERY ON THE EVE 
OF TRIAL WERE WITHIN HIS DISCRETION. 
A. Ms. Alarid Had an Opportunity Both to Depose Mr. Moore before Trial or 
Call Him as a Trial Witness. She Failed to Do So. 
According to Ms. Alarid, Mr. Moore was an important witness for her punitive damages 
case. If he were such a crucial witness, she should have made efforts to obtain his live testimony 
for this case. She admitted to the court that she did not undertake these efforts because she 
mistakenly assumed the court would let her read Mr. Moore's whole deposition or trial transcript 
from a Tennessee case to the jury. She accuses American Water and American Appliance of 
"gamesmanship," but the history of her inaction tells a different story. 
Ms. Aland's sole attempt to depose Mr. Moore before the fact discovery cutoff in this 
case was half-hearted and improper. She sent a Notice of Deposition to American Water and 
American Appliance in February 2000.9 American Water and American Appliance immediately 
9The Notice of Deposition does not state that Mr. Moore's deposition was to be a trial 
deposition. Had Ms. Alarid at that point intended to read his deposition transcript from this case 
at trial rather than calling him as a live witness, she did not notify American Water or American 
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informed her that Mr. Moore no longer worked for them, and they could not mandate his 
attendance at a deposition. Ms. Alarid therefore knew Mr. Moore was retired and was not an 
employee of either defendant, and contrary to her unsupported contention that he was "on the 
payroll," he was not. American Water and American Appliance told her that Mr. Moore traveled 
frequently between his two residences in Tennessee and California. Although this advice should 
have been obvious to Ms. Alarid, they suggested that the proper procedure for guaranteeing his 
appearance at a deposition was to serve him with an out-of-state subpoena.10 
Ms. Alarid then did nothing with respect to Mr. Moore for eight months. She did not try 
to serve him with a subpoena. She did not bring up scheduling his deposition again with the 
defendants until October 2000, after the case had proceeded to a mediation hearing. In the 
meantime, the discovery deadline had long since expired, and the parties had deposed all experts. 
She asked the defendants, as she had many times before, if they would stipulate to her use of Mr. 
Moore's transcript testimony from the Ellis case at trial. Not surprisingly, the defendants 
responded, as always, that they could not agree to that. They reminded her that the discovery 
cutoff passed and pointed out that if Mr. Moore were deposed at that late date, they would need 
Appliance of her plan. Not knowing of her intention, they would not have examined Mr. Moore 
at his deposition and would have been forced to object when she did reveal her intention to use 
his deposition at trial. 
10The defendants had previously attempted to depose one of Ms. Aland's relatives in 
Minnesota. Ms. Alarid told the defendants he would not appear voluntarily and insisted he be 
properly served with an out-of-state subpoena, which the defendants obtained and served upon 
the witness. Despite this service, Ms. Aland's relative refused to honor the subpoena and did not 
appear for the deposition on October 6,1999 after two defense lawyers had traveled to Shakopee, 
Minnesota, for the deposition. 
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to redepose her expert witnesses to ascertain if Mr. Moore's deposition testimony changed their 
opinions. 
Again, Ms. Alarid did nothing for several months. She did not move to re-open 
discovery or otherwise tell the court she wanted to depose Mr. Moore. In fact, the defendants 
brought the issue to the court's attention in April 2001 by filing a motion in limine to prevent her 
from using the Ellis testimony at trial. She opposed the motion but still did not ask the court to 
permit her to depose Mr. Moore. 
When the court ruled shortly before trial that Mr. Moore's former testimony from the 
Ellis case was inadmissible, Ms. Alarid finally decided she wanted to depose Mr. Moore. The 
trial court correctly recognized that it would be impossible to depose him two weeks before trial. 
Ms. Alarid felt that Mr. Moore and the defendants had plenty of free time because Mr. Moore 
was being deposed on October 11,2001, in another case against American Water in California, 
but the defendants pointed out that Mr. Moore's availability for a deposition in one case did not 
mean he had a free schedule when that deposition concluded. (Appellant's Brief, p. 15). Ms. 
Alarid's request was belated, and the parties needed to prepare for trial. Had Mr. Moore's 
deposition gone forward, the defendants would have needed to redepose Ms. Alarid's experts in 
that short time frame. The court also noted that Ms. Alarid had never tried to see if Mr. Moore 
could testify as a live witness at trial. 
A party has a duty to act with reasonable diligence in obtaining needed discovery or filing 
a motion to compel discovery if it believes the other party is hampering discovery efforts. Brown 
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v. Glover, 16 P.3d 540,547-48 (Utah 2000). On appeal, Ms. Alarid blames the defendants and 
the court for her inability to depose Mr. Moore or use his testimony from the Ellis case, but her 
continued inaction tells the true story. 
B, Mr, Moore's Testimony from the Ellis Case is Hearsay, and the Narrow 
Exception in Rule 804(b)(1) is Inapplicable. 
Hearsay is a "statement, other than one made by the declarant at the trial..., offered for 
the truth of the matter asserted." Utah Rule of Evidence 801(c). Ms. Alarid does not contest that 
Mr. Moore's former testimony from the Ellis case meets this definition. Rather, she claims the 
prior testimony constituted an exception to the hearsay rule under Utah Rule of Evidence 
804(b)(1). This exception is necessarily narrow because its implementation deprives the other 
party of live cross-examination and deprives the jury of the ability to judge the witness' 
demeanor and credibility. Baysmore v. Brownstein, 111 A.2d 54, 59-60 (Pa. 2001). For this 
exception to apply, Ms. Alarid needed to prove that Mr. Moore was "unavailable as a witness," 
that the former deposition testimony was "taken in compliance with law," and that American 
Water and American Appliance "had an opportunity and similar motive" as in this case to 
develop Mr. Moore's testimony through cross-examination. Utah Rule of Evidence 804(b)(1). 
She did not prove any of these elements. 
First, she offered no evidence that Mr. Moore was unavailable as a witness. A witness is 
unavailable if "absent from the hearing and the proponent of the declarant's statement has been 
unable to procure the declarant's attendance by process or other reasonable means." Utah Rule 
of Evidence 804(a)(5). Ms. Alarid maintains that Mr. Moore was unavailable because he does 
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not live in Utah and was supposedly outside of the court's subpoena power to appear at trial. 
However, Ms. Alarid could have sought his attendance at trial by asking if he would agree to 
appear voluntarily. She could have taken his trial deposition before the discovery cutoff and read 
that deposition at trial. She did not try to procure his attendance "by process or other reasonable 
means." 
A witness does not become "unavailable" merely because a party is not diligent in trying 
to procure attendance at trial. In Angelo v. Armstrong World Industries, Inc., 11 F.3d 957 (10th 
Cir. 1993), the Tenth Circuit held that the trial court did not abuse its discretion in refusing to 
admit the deposition testimony of the plaintiffs' doctor, which deposition had been taken earlier 
in the case. The plaintiffs claimed the doctor was "unavailable" under Federal Rule of Civil 
Procedure 804(b)(1) because the doctor told them he had other commitments that kept him from 
testifying at trial. The trial court concluded that the plaintiffs did not meet their burden of 
showing he was "unavailable" since they had not exhausted their options to procure his 
attendance, including asking the court to hold the doctor in contempt. Angelo, 11 F.3d at 963. 
Similarly, the Utah Supreme Court concluded in State v. Chapman, 655 P.2d 1119 (Utah 1982), 
that the trial court appropriately precluded an out-of-state witness' preliminary hearing testimony 
from being read at trial. The trial court determined that once the witness made it clear he would 
not attend trial, the proponent of his testimony should have either "take[n] additional steps to 
secure voluntary compliance" or sought a legal remedy. Chapman, 655 P.2d at 1123. See also 
State v. Webb, 779 P.2d 1108,1111-12 (Utah 1989) (unavailability requirement is "stringent" 
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and "in order for a witness to be constitutionally unavailable, it must be practically impossible to 
produce the witness in court.") Her inaction does not make Mr. Moore "unavailable as a 
witness." 
Second, she states in conclusory fashion that Mr. Moore's deposition and trial testimony 
in Ellis were "taken in compliance with law," but she offers no proof of this. (Appellant's Brief, 
p. 26)0 It is not self-evident that the deposition and trial testimony were taken pursuant to proper 
and timely notice and other procedures, and it is her burden to show that they were. 
Third, she did not establish that the defendants had a similar motive to cross examine 
Mr. Moore during his deposition or trial testimony in the Ellis case. Her bald assertion on appeal 
that the Ellis case is "similar" to this one is not backed up with any evidence. (Appellant's Brief, 
p. 20). American Appliance certainly did not have the motive because it was not a party to the 
Ellis case. Ms. Alarid has not demonstrated that American Water's cross-examination of 
Mr. Moore during the Ellis deposition was as thorough as a trial cross-examination would have 
been. Because the Ellis case is factually different from this one in several ways, including that a 
different model of water heater was at issue, American Water's cross-examination at this trial 
would have been different than the limited inquiry made at Mr. Moore's deposition in the Ellis 
case. The court in United States v. DiNapoli, 8 F.3d 909, 912 (2d Cir. 1993), construed the 
"similar motive" requirement to turn on "not only whether the questioner is on the same side of 
the same issue at both proceedings, but also whether the questioner had a substantially similar 
interest in asserting that side of the issue." American Water had no incentive or motive to cross-
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examine Mr. Moore during the Ellis deposition because it knew he would be testifying at trial. It 
had no motive to cross-examine him the same way it would have in this case had he appeared at 
trial not only because of factual dissimilarities between the cases, but because American Water 
was in a different jurisdiction with a different jury and different biases than in the Ellis case. 
Ms. Alarid was never able to explain to the trial court, and has not explained on appeal, 
why she should be able to read an entire deposition or trial transcript from another case to the 
jury simply because she did not try to obtain Mr. Moore's testimony for this case. The trial court 
asked her several times what precedent there was to support her position. Contrary to her claim 
on appeal that she gave the trial court "several" relevant cases, she supplied the court with two 
cases, Foster v. Fibreboard Corp., 779 P.2d 272 (Wash. Ct. App. 1989), and Brown v. Pryor, 
954 P.2d 1349 (Wyo. 1998). (Appellant's Brief, p. 8). (R. 1979-80). She cites these cases again 
on appeal, but those cases involved different circumstances than those present here. 
In Foster, a plaintiffs' asbestos law firm deposed a witness pursuant to a Notice of 
Deposition "for all King County asbestos cases" in which plaintiffs were represented by that law 
firm. When one of these asbestos cases went to trial, the judge admitted portions of the 
deposition testimony as general background information over the plaintiffs objection. On 
appeal, the court agreed with the trial court's decision and observed that since the deposition 
testimony was largely duplicative of what a live witness had testified to at trial, use of the 
deposition testimony did not affect the plaintiffs rights. Foster, 779 P.2d at 276-77. 
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The Brown case dealt with the admissibility at trial of a doctor's trial deposition taken 
earlier in that case. The proponent of his testimony notified the other party that it was 
conducting a videotaped trial deposition of the doctor because the doctor had pre-existing plans 
during the trial. Three days before the deposition, the other party objected to the trial court, but 
the court ruled that the trial deposition would go forward. The other party attended and cross-
examined the doctor. Brown, 954 P.2d at 1350. The appellate court determined that it was 
appropriate to use the trial deposition at trial under Wyoming Rule of Civil Procedure 15, which 
is broader than Wyoming Rule of Evidence 804. Id. at 1352 n.2. 
Ms. Alarid has not cited to any case that interprets Rule 804(b)(1) to permit what she 
requested, i.e., the wholesale reading of testimony taken in one case when the objecting party 
did not know at the time that the testimony would later be used at trial in a different case. If her 
unorthodox request became an accepted practice, counsel representing clients regularly faced 
with litigation (such as corporations) would have the impossible task of preparing a witness for a 
deposition in a given case, knowing that deposition testimony might later be read at trials in other 
cases across the country involving different parties and facts, and even in future lawsuits 
involving incidents that had not even occurred at the time the deposition was taken. Counsel 
would also be forced to cross-examine their witness at the deposition with this predicament in 
mind. Counsel could not, as a practical matter, reasonably anticipate all of these contingencies. 
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C. Mr. Moore's Former Testimony was not Authenticated. 
Even if Mr. Moore's testimony in a Tennessee case in which American Appliance did not 
participate qualified as a hearsay exception, it did not meet another admissibility hurdle. As 
American Water and American Appliance argued to the trial court, she never authenticated the 
deposition transcript or trial transcript in compliance with Utah Rule of Evidence 901(a), which 
requires evidence to be properly authenticated before being admitted at trial. (R. 1337). This is 
not a precondition to admissibility that Ms. Alarid should take lightly. Utah courts have not 
hesitated to exclude evidence when the proponent does not show the evidence is what it purports 
to be. State v. Chaney, 989 P.2d 1091 (Utah Ct. App. 1999) (signed affidavit that was not 
paginated or dated and contained undated notary signature did not meet requirements of Rule 
901(a) and was properly excluded); State v. Horton, 848 P.2d 708, 714 (Utah Ct. App. 1993) 
(since proponent of photograph did not establish that it was an accurate depiction, trial court 
correctly refused its admission). In fact, there was a real danger that Mr. Moore's deposition 
transcript and trial transcript in the Ellis case did not accurately reflect his actual testimony 
during the deposition and at trial. Mr. Moore indicated to counsel for American Appliance that 
parts of his deposition and trial transcript from the Ellis case were not correct. (R. 2207, p. 23). 
Ms. Alarid could not lay proper foundation for the admission of prior testimony. 
D. The Trial Court Did Not Err When it Refused to Reopen Discovery Two 
Weeks Before Trial, 
Trial judges enjoy "broad authority to manage a case" and set limits on the discovery 
process. Boice v. Marble, 982 P.2d 565,568 (Utah 1999). The judge's ability to manage a case 
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ensures the "efficient administration of justice" and avoids unnecessary trial delays. Turner v. 
Nelson, 872 P.2d 1021,1023-24 (Utah 1994). "Whether to extend or reopen discovery is 
committed to the sound discretion of the trial court and its decision will not be overturned on 
appeal absent abuse of that discretion." Smith v. United States, 834 F.2d 166,169 (10th Cir. 
1987). 
The court in this case did not abuse its discretion when it denied Ms. Alarid's last-minute 
motion to reopen discovery to depose Mr. Moore. In Smith, the Tenth Circuit outlined six factors 
courts use to decide whether to extend or reopen discovery: "1) whether trial is imminent, 2) 
whether the request is opposed, 3) whether the non-moving party would be prejudiced, 4) 
whether the moving party was diligent in obtaining discovery within the guidelines established 
by the court, 5) the foreseeability of the need for additional discovery in light of the time allowed 
for discovery by the district court, and 6) the likelihood that the discovery will lead to relevant 
evidence." Smith 834 F.2d at 169. None of these factors weighed in favor of reopening 
discovery in this case. 
First, trial was imminent, just two weeks after oral argument on Ms. Aland's motion. 
Second, the defendants opposed reopening discovery because it was well past the March 2000 
discovery cutoff. (R. 1476-77). Nonetheless, Ms. Alarid waited until two weeks before trial to 
ask the court to reopen discovery. 
The third Smith factor asks whether the non-moving party would be prejudiced by the 
reopening of discovery. Allowing Ms. Alarid to depose Mr. Moore at that late date would have 
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prejudiced American Water and American Appliance, who had been preparing for trial based on 
evidence already developed in depositions. Ms. Alarid wanted to depose Mr. Moore to support 
her punitive damages claim. A last-minute deposition and the discovery of new information on 
this serious claim could potentially require American Water and American Appliance to locate, 
designate and make available for deposition additional employee witnesses; and locate and 
produce additional documents to respond to her newly-developed evidence. Furthermore, 
Ms. Alarid intended to have her experts rely on the testimony of Mr. Moore. Mr. Moore's 
deposition testimony might have caused the experts to alter their opinions. The defendants 
would have had to redepose them to learn how their opinions had changed, if at all, and adjust 
their defenses accordingly. It would have been prejudicial11 and unfair to force American Water 
and American Appliance to scramble two weeks before trial because Ms. Alarid failed to depose 
Mr. Moore in a timely manner. 
The fourth and perhaps most egregious factor is that as recounted above, Ms. Alarid did 
not exercise diligence in obtaining Mr. Moore's deposition within the guidelines established by 
the court's scheduling order. Fifth, Ms. Alarid apparently knew from the beginning of this case 
that she wanted Mr. Moore's testimony, and that the defendants objected to the use of his prior 
testimony. Despite foreseeing this need for Mr. Moore's deposition, she made essentially no 
efforts to obtain his testimony. 
"Ms. Aland's assertion the trial court found that there "might not be any prejudice to 
American if Mr. Moore's deposition were taken" is mistaken. (Appellant's Brief, p. 16). To the 
contrary, the judge told her counsel that "I don't think I can quite agree with you that there 
wouldn't be any prejudice " (R. 2207, p. 32). 
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Finally, while Mr. Moore's testimony may have been relevant to Ms. Alarid's punitive 
damages claim, the prejudice and unfairness evident in the first five factors outweighs any 
relevance Mr. Moore's testimony may have when considered under the totality of the 
circumstances. If she felt Mr. Moore's testimony was so crucial to her case, she should have 
followed proper procedure to take his deposition. The testimony's relevance does not excuse her 
from ignoring discovery deadlines and placing the defendants in an unfair position two weeks 
before trial. The trial court did not abuse its broad discretion in deciding not to reopen discovery 
right before trial. 
E, Ms. Alarid Cannot Object to the Rulings Regarding Mr. Moore Because She 
Did Not Preserve Them for Appeal, 
Ms. Alarid never proffered the substance of Mr. Moore's proposed testimony and 
therefore did not preserve her first and second issues on appeal. (Appellant's Brief, p. 1). Utah 
Rule of Evidence 103(a)(2) requires a party protesting the exclusion of evidence to make an offer 
of proof to the trial court that relates "the substance of the evidence" excluded. To satisfy this 
rule, "merely telling the court the content of . . . proposed testimony" is not enough. Polys v. 
Trans-Colorado Airlines, Inc., 941 F.2d 1404,1407 (10th Cir. 1991), quoting Gates v. United 
States, 707 F.2d 1141,1145 (10th Cir. 1983).12 Ms. Alarid also needed to explain to the trial 
judge what she expected the proposed evidence to prove and the grounds under which it would 
12The court in Polys interpreted Federal Rule of Evidence 103(a)(2), which Utah Rule of 
Evidence 103(a)(2) tracks verbatim. 
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be admissible. Polys, 941 F.2d at 1407, citing McQuaig v. McCoy, 806 F.2d 1298,1301 (5th 
Cir. 1987). 
Ms. Alarid never made a formal proffer of Mr. Moore's deposition or trial testimony in 
the Ellis case, and neither transcript is part of the record. She vaguely represented to the trial 
court that Mr. Moore's testimony was "general" and would establish the defendants' awareness 
of alleged hazards with water heaters at some point in time. That is not specific enough to 
inform the trial court of the substance of his proposed testimony. Ms. Alarid attempts a belated 
proffer before this Court by citing extensively to Tab 30 of her Addendum, which purports to be 
a copy of Mr. Moore's prior trial testimony. (Appellant's Brief, pp. 11-13). Since it is not part 
of the record, it cannot be considered on appeal. State v. Pliego, 974 P.2d 279,280-80 (Utah 
1999) (court will strike documents from appellant's addendum that are not part of the record on 
appeal). This Court should not review her first and second issues on appeal because she did not 
preserve them below. 
F. Ms, Alarid Failed to Marshal the Evidence Supporting the Trial Court's 
Rulings on Mr, Moore, 
When, as here, an appellant disputes a ruling that is based on factual findings, she must 
marshal the evidence supporting the ruling and show that such evidence cannot support the 
ruling. Water & Energy Systems Technology, Inc. v. Keil, 443 Utah Adv. Rep. 34 (March 19, 
2002). Failure to marshal the evidence means the reviewing court will not disturb the trial 
court's ruling on appeal. Neely v. Bennett, 448 Utah Adv. Rep. 14 (May 31,2002). 
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Ms. Alarid gives her one-sided version of events on appeal and ignores the collection of 
facts the trial court relied upon in reaching its decisions about Mr. Moore's former testimony and 
a last-minute deposition. She has definitely failed to present, "in comprehensive and fastidious 
order, every scrap of competent evidence introduced at trial which supports the very findings the 
appellant resists; after constructing this magnificent array of supporting evidence, the challenger 
must ferret out a fatal flaw in the evidence, and the gravity of that flaw must be sufficient to 
convince the appellate court that the court's finding resting upon the evidence is clearly 
erroneous." Neely v. Bennett, 448 Utah Adv. Rep. at *2. On the other hand, American Water 
and American Appliance have recounted many of the facts the trial court relied upon in this brief, 
and the facts support the trial court's findings, such as that Ms. Alarid was dilatory in asking to 
depose Mr. Moore, that Mr. Moore was not necessarily "unavailable" for trial, that the 
defendants were not the same in this case as in the Ellis case, and that American Water did not 
have a similar motive to examine Mr. Moore as in the Ellis case. 
G. Any Error with the Rulings on Mr, Moore was Harmless, 
Ms. Alarid wanted to use Mr. Moore's testimony to build her punitive damages case. 
The jury could not have reached the punitive damages issue because it concluded the water 
heaters were not defective. American Water and American Appliance were not liable to Ms. 
Alarid and therefore could not be exposed to punitive damages. Utah Code Ann. §78-18-l(l)(a) 
(punitive damages can only be considered if compensatory or general damages are awarded). If 
the court committed any error with respect to Mr. Moore, it would not have made a difference 
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because the jury could not have awarded punitive damages. Albrecht v. Bennett, 44 P.3d 838 
(Utah Ct. App. 2002) (error that does not affect outcome of case is harmless and will not warrant 
reversal). 
POINT II 
IT WAS PROPER TO LIMIT MR, FANDEY'S TESTIMONY TO 
SUBJECTS ABOUT WHICH HE HAD PERSONAL KNOWLEDGE 
THAT PERTAINED TO THE DEFENDANTS RATHER 
THAN THE WATER HEATER INDUSTRY AS A WHOLE. 
Ms. Alarid appears to be appealing some of the court's decisions both before and during 
trial limiting Mr. Fandey's testimony. Ms. Alarid intended Mr. Fandey to express opinions for 
which he had no basis, talk about documents that were irrelevant to the defendants' conduct, and 
attack the water heater industry as a whole. At every juncture, the trial court recognized where 
his testimony overstretched and limited it appropriately. 
A. The Trial Court's Pre-Trial Rulings Restricting His Testimony were Proper. 
Before trial, the court ruled that Mr. Fandey could not testify as to his opinion that 
American Water and American Appliance "maintained a conscious and knowing disregard of the 
safety of others." (R. 1065,1982). Mr. Fandey was also precluded from generally recounting 
his version of the interaction between the CPSC and the water heater industry in the 1980*8 and 
1990fs. (R. 1065,1982). He was not allowed to testify that the defendants, "in conjunction with 
other water heater manufacturers, effectively controlled the industry standards concerning water 
heaters." (R. 1348). 
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These decisions by the trial judge were correct. Mr. Fandey never articulated why he 
held the opinions that the defendants consciously and knowingly disregarded the safety of others 
or that the defendants controlled industry standards. An expert cannot offer an opinion for which 
he has no basis. Utah Rule of Evidence 702; Stevenson v. Goodson, 924 P.2d 339, 347 (Utah 
1996). Moreover, had he testified about knowing and reckless disregard, he would have 
essentially told the jury what decision to reach about whether the defendants were liable for 
punitive damages. "[Ejxtreme expressions of the general belief of the expert witness" that urge 
the jury how to answer a question on the special verdict form are inadmissible. Steffensen v. 
Smith's Management Corp., 862 P.2d 1342,1347-48 (Utah 1993) (plaintiffs expert could not 
give jury his opinion on how to apportion fault between parties). 
Although Ms. Alarid wanted Mr. Fandey to recount the general history of interaction 
between the water heater industry and the CPSC, the trial court was right to limit this testimony 
to interaction about which he had personal knowledge that dealt with the defendants' conduct, 
rather than other manufacturers' conduct. She contends the court prohibited him from discussing 
"governmental meetings which American attended," but that is incorrect. (Appellant's Brief, p. 
17). Mr. Moore testified extensively about an ANSI subcommittee meeting he and Mr. Moore 
attended. (R. 2208, pp. 100-17). He also testified about CPSC meetings in 1992 that he and Mr. 
Moore attended. (R. 2208, pp. 148-50). Since he had personal knowledge of these meetings and 
since those meetings involved American Appliance, this testimony was relevant and based on 
adequate foundation. By contrast, evidence of other manufacturers' conduct would not have 
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been probative of the defendants' conduct under Utah Rule of Evidence 401, and it would have 
been prejudicial under Utah Rule of Evidence 403 because it would have imputed others' actions 
to the defendants. 
Ms. Alarid makes a fleeting reference to the trial court's supposed refusal to "permit 
Mr. Fandey to testify about the data he relied upon in forming his opinions." (Appellant's Brief, 
p. 33). The court cautioned before trial that Ms. Alarid could not slip in otherwise inadmissible 
evidence at trial through Mr. Fandey. (R. 2206, p. 33). However, the court did not make any 
ruling at that time, saying that "how you get the facts in it seems to me isn't before me right now, 
and it'd be a little premature for me to guess what it's going to be like at the time of trial." (R. 
2206, p. 33). The court certainly did not rule at any point, either before or during trial, that Mr. 
Fandey could not testify about any data he relied upon in forming his opinions, and the record 
citations Ms. Alarid supplies do not suggest this. (Appellant's Brief, p. 33). 
The trial judge's pre-trial rulings limiting Mr. Fandey's testimony were within his 
discretion. There is nothing wrong with requiring a witness to testify about topics that are 
relevant and based on his own personal knowledge. 
B. The Trial Court's Rulings During Mr, Fandev's Testimony did not Exceed 
his Discretion, 
Ms. Alarid lists several documents she believes the court incorrectly excluded from 
evidence during Mr. Fandey's trial testimony. (Appellant's Brief, p. 34). She refers to a 
CALSPAN Report that the court found was hearsay, but does not describe the report in her brief. 
(Appellant's Brief, p. 34). The portions of the record she cites to from Mr. Fandey's trial 
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testimony shed no light on what this document was, other than that CALSPAN is a private 
research organization in Boston.13 (R. 2208, p. 156). The trial court ruled that it was 
inadmissible hearsay that did not meet the "public records" exception in Utah Rule of Evidence 
803(8) because it was not a record of a public office or agency. (R. 2208, p. 157). She also 
appeals the trial court's exclusion of exhibits, including a video demonstration, photos14, and a 
National Fire Protection Agency study, all of which were shown to Mr. Fandey while at the 
CPSC during a 1991 presentation by Ed Downing, a plaintiffs' lawyer. While the trial court 
allowed Mr. Fandey to tell the jury about Mr. Downing's presentation (including that the 
presentation culminated in Mr. Downing's proposal to require elevation of water heaters), it 
correctly prevented the admission of Mr. Downing's materials through Mr. Fandey because they 
were hearsay. (R. 2208, pp. 100-24). 
Ms. Aland's argument that Mr. Downing's materials were not hearsay because they were 
not offered to show the truth of the matter asserted, but to show the defendants' notice, is 
13Ms. Alarid contends on appeal that the CALSPAN reports "would also have shown 
many fires and property damage over and above actual injuries." (Appellant's Brief, p. 39). She 
did not explain this alleged relevance to the trial court because she did not proffer these reports. 
Her attempt on appeal to justify the admissibility of documents that are not part of the record is 
inappropriate. 
14She does not describe in her brief what the photos show, how old they were, or who 
took them, but she argues that the photos would have proven "American's notice." (Appellant's 
Brief, p. 34). However, Ms. Alarid identified the photos at trial as "photographs of burn victims, 
children that had been burned up" by water heaters. (R. 2208, p. 119). Given that there was no 
foundation laid for these photographs or any indication that the children were injured by a water 
heater manufactured by one of the defendants, it is not surprising that the trial court excluded 
them. 
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circular. It is clear that she intended Mr. Downing's materials to prove the truth of what they 
purported to depict. If they were not intended to prove this, the fact that the defendants had 
notice of what they purported to depict would not have mattered. For example, Mr. Downing's 
video demonstration allegedly depicted a "feasible fix" to the issue of ignition of flammable 
vapors. She wanted to establish that the defendants saw this video during Mr. Downing's 
presentation and therefore knew there was a feasible fix. In other words, she wanted to admit the 
video to show that the defendants acknowledged the truth of the matter asserted. Ms. Alarid 
therefore wanted to admit the video in evidence primarily to prove the truth of the matter 
asserted, that there was a feasible fix. 
In precluding the admission of these exhibits through Mr. Fandey, the trial court 
appropriately stemmed a deluge of hearsay documents without foundation. The trial court did 
not exceed its discretion here. 
C. Ms. Alarid Did Not Proffer the Exhibits She Believes were Wrongfully 
Excluded. 
Ms. Alarid did not describe to the trial court, nor does she explain to this Court, what the 
various documents from Mr. Downing's presentation were. She makes the conclusory statement 
that they would have shown the defendants' notice but never describes how they would have 
done so. She does not reveal when the documents were generated, who generated them, or how 
they were generated, and does nothing else to suggest that they were reliable documents. Her 
assertion that "[a]n offer of proof [was] made regarding all the evidence ruled inadmissible" is 
incorrect. (Appellant's Brief, p.34). The trial transcript page to which she cites does not contain 
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any proffer. (R. 2208, p. 189). She remarked at an earlier point that she might submit a written 
offer of proof, but there is no indication in the record on appeal that she ever did so. (R. 2208, p. 
187). 
Because she failed to proffer these documents, not only was the trial court unable to 
ascertain whether they actually would have proven the defendants' notice if they had been 
admitted, this Court cannot undertake that analysis. She has not properly preserved the trial 
court's exclusion of these documents on appeal. 
D. Any Error in Limiting Mr, Fandey's Testimony was Harmless, 
Even if this Court were to determine that the trial court abused its discretion by limiting 
Mr. Fandey's testimony, a trial court error can only be reversed on appeal if it was harmful error, 
i.e., if the error substantially affected the outcome of the case. State v. White, 880 P.2d 18,21 
(Utah Ct. App. 1994). Ms. Alarid declares that "[t]he outcome of this case would have likely 
been in favor of the [sic] Ms. Alarid" if Mr. Fandey had been permitted to testify as she wished 
but does not explain why she thinks this. (Appellant's Brief, p. 35). Any evidence regarding the 
defendants' notice or knowledge of an alleged defect would have pertained only to her punitive 
damages claim. As explained in Point I, Section G of the Argument portion of this brief, the jury 
would not have reached the punitive damages issue because it concluded that the water heaters 
were not defective and the defendants were not liable to Ms. Alarid for compensatory damages. 
Thus, any wrongful exclusion of this evidence was not harmful. Mr. Fandey's proposed diatribe 
against the water heater industry and testimony about other water heater manufacturers likely 
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would not have swayed the jury in her favor because this testimony would have nothing to do 
with whether the defendants made a defective product. Mr. Fandey's unfettered testimony would 
not have resulted in a verdict for Ms. Alarid. 
POINT III 
THE TRIAL COURT LAID PROPER 
PARAMETERS FOR MR. LONG'S TESTIMONY. 
A. The Trial Court was More than Lenient in Allowing Ms. Aland's Surprise 
Witness to Testify as a Lav Witness but Prohibiting him from Expressing 
Expert Opinions. 
Ms. Alarid appears to think it is of no import that she sprung her plan upon the 
defendants to call Mr. Long as an expert and lay witness the evening before his testimony. She 
does not recognize that this might have been unfair to the defendants. In fact, she suggests that 
the defendants should have deposed him before trial, ignoring that they would have no reason to 
depose an individual she never listed as a witness. (Appellant's Brief, p. 35). The fact that she 
learned Mr. Long authored the Fire Incident Report two days before she called him as a witness 
does not strengthen her cause. She could have, and should have, discovered who authored it well 
before trial. She knew she wanted to use the Report as an exhibit months before trial and would 
need a witness to introduce the exhibit and discuss the fire investigation. Even though the Report 
does not state who prepared it, she assumed Mr. McKone did. She never verified with him 
before trial that her assumption was correct but waited until trial to contact him by subpoenaing 
him as a witness. She learned then that Mr. Long authored the report, and that was due to her 
months of inaction. 
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"The trial court does not abuse its discretion in refusing to admit evidence which is not 
timely provided to the opposing party contrary to the court's instructions." Hardy v. Hardy, 116 
P.2d 917 (Utah Ct. App. 1989). Disclosing witnesses before trial 
gives both parties the opportunity to prepare adequately for trial, including, among other 
things, deposing witnesses, investigating witnesses' testimony, and preparing an effective 
cross-examination. (Citation omitted). It also encourages the parties to make a serious 
effort to investigate the facts and discover all relevant witnesses in a timely manner. 
Finally, it furthers the orderly and efficient administration of justice by avoiding trial 
delays which might otherwise be necessary to accommodate the need to prepare for a 
surprise witness. 
Turner v. Nelson, 872 P.2d 1021,1023-24 (Utah 1994). In Turner, the Utah Supreme Court 
affirmed the trial court's decision to preclude a surprise witness from testifying where the party 
could have timely learned of her need to call the witness through depositions of the other party's 
witnesses. Turner, 872 P.2d at 1025. The trial court had ample grounds to preclude Mr. Long 
from testifying at all. Notwithstanding Ms. Aland's assertion that "American did not show any 
prejudice would result," the trial court explicitly found that the defendants were prejudiced 
because they had no opportunity before his trial testimony to ascertain what his testimony would 
be. (Appellant's Brief, p. 22) (R. 2208, p. 13). The court's mild limitation of Mr. Long's 
testimony to his personal observations was eminently fair to Ms. Alarid. 
Nonetheless, Ms. Alarid protests on appeal that Mr. Long also should have been able to 
act as an expert witness and tell the jury his opinions of the cause and origin of the fire and his 
conclusions about the fire scene photographs. It is curious that she is representing to this Court 
that she wanted Mr. Long to testify about the fire's cause when she told the trial court, as it was 
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still considering whether to let Mr. Long testify at all, that she did not intend to ask him about the 
fire's cause: 
THE COURT: Okay. Mr. O'Callahan, [Mr. Long] is just going to tell us 
he prepared the report and did the investigation? 
MR. O'CALLAHAN: Correct. 
THE COURT: Are you going to ask him to opine to what caused the fire? 
MR. O'CALLAHAN: No, Your Honor, I'll ask him what he undertook to prepare 
this particular document and ask him what he put in there 
based on his investigation. 
(R. 2208, pp. 10-11). She also has no basis to complain that the trial court prohibited Mr. Long 
from testifying about his opinion on the fire's origin because the court asked Mr. Long his 
opinion during his testimony, and Mr. Long gave his opinion: 
THE COURT: Did you determine in what part of the building this fire started? 
THE WITNESS: Yes, I did. 
THE COURT: Where was that? 
THE WITNESS: It was on the second landing. 
THE COURT: And where physically on the landing? 
THE WITNESS: It was around the floor area That would be the area — that 
whole area would be the area of origin. 
(R. 2208, pp. 43-44). With respect to the photographs, Ms. Alarid does not say on appeal what 
they were expected to show, but they were supposed to document the origin of the fire. Mr. 
Long told the jury where he thought the fire originated. It did not matter that he could not tell the 
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jury he thought the photographs also helped to depict the origin. In any event, the jurors saw the 
photographs and could observe for themselves what they showed. 
B. Any Error in Limiting Mr, Long's Testimony was Harmless, 
Ms. Alarid does not elaborate on her assertion that "[t]he judge's ruling [on Mr. Long] 
substantially prejudiced Ms. Aland's likelihood of prevailing at trial." (Appellant's Brief, p. 36). 
If the judge committed error in ruling that Mr. Long could not testify as an expert witness 
because he was not disclosed in a timely manner and could have been, the error is harmless. Mr. 
Long communicated his opinion about origin to the jury. Ms. Alarid told the court she would not 
ask Mr. Long about the cause of the fire, so she should not even be claiming error on appeal. 
Furthermore, she did not proffer what his opinion would have been on the fire's cause,15 so it is 
unknown whether Mr. Long even had an opinion on that subject. Finally, Mr. Long's testimony 
dealt with causation, an issue the jury never reached because it found neither water heater was 
defective. 
POINT IV 
THE COURT WAS CORRECT NOT TO SUBMIT MS, ALARID'S 
PROPOSED NEGLIGENCE INSTRUCTION TO THE JURY. 
A. Because Negligence is Subsumed into Strict Liability. Ms, Alarid would not 
have Gained any Advantage with a Negligence Instruction, 
Ms. Aland's negligence and strict liability theories rested on the same facts. Regardless 
of whether the jury had found the defendants liable under either theory, or both, the result would 
l5The Report attached as Addendum 1 to Appellant's Brief does not appear to list a cause 
of the fire. 
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have been the same for Ms. Alarid. The jury could only give her one award. The court allowed 
Ms. Alarid to choose which theory she wanted to present to the jury. She chose the strict liability 
theory, which is easier to prove than a negligence theory in a products liability case; unlike a 
negligence claim, it does not require evidence that the defendant knew or should have known of 
the defect. 
The Restatement (Third) of Torts cautions against submitting a products liability case to 
the jury on multiple theories of recovery when, as here, those theories rely on the same facts. 
Indeed, "[t]o allow two or more factually identical risk-utility claims to go to a jury under 
different labels, whether strict liability, negligence, or implied warranty of merchantability, 
would generate confusion and may well result in inconsistent verdicts." Restatement (Third) of 
Torts §2, cmt.n. 
The danger of inviting an inconsistent verdict by submitting both instructions to the jury 
was illustrated in Lecy v. Bayliner Marine Corp., 973 P.2d 1110 (Wash. App. 1999). In that 
case, the trial court gave a special verdict form to a jury in a products liability case that included 
separate answers for strict liability and negligence. The jury answered that the product at issue 
was not unreasonably dangerous as to its design or construction. However, it found that the 
defendant manufacturer was negligent in the design of the product. On appeal, the court of 
appeals reversed and remanded for a new trial because the special verdict form, and the jury's 
answers to it, did not make sense. The court held that "the jury's rejection of strict liability for 
design defect precludes a finding of negligent design." Lecy, 973 P.2d at 1113. The court in 
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Lecy cited cases from several other jurisdictions, including California, Mississippi and Florida, in 
which the courts determined that a jury's finding that a manufacturer was not strictly liable 
precluded a finding of negligence. Id. at 1113, n. 16. See also Hyundai v. Rodriguez, 995 S.W.2d 
661 (Tex. 1999) (separate jury instructions on strict liability and breach of implied warranty not 
justified because it would cause juror confusion). 
Not only was it not error for the trial judge to submit a strict liability instruction to the 
jury and not a negligence instruction, it was highly advisable in order to avoid a potential 
inconsistent verdict. Even if it were error, that error was harmless because Ms. Alarid chose the 
theory of recovery that was easier for her to prove. The jurors did not find the water heaters were 
defective, and they therefore could not have found that the defendants were negligent. 
B. Ms. Alarid Failed to Preserve this Issue on Appeal, 
Ms. Alarid never objected to the refusal to read the negligence instruction to the jury. 
She claims she raised this objection in her Complaint and references her proposed jury 
instructions on strict liability and negligence. (Appellant's Brief, p. 2). To preserve an issue on 
appeal, one must make a timely objection. Filing a Complaint that alleges both theories then 
failing to object at trial does not preserve the issue for appeal. Similarly, the mere fact that she 
submitted two proposed instructions does not translate into an objection that the trial court read 
only one of them to the jury. In objecting to the refusal to give a jury instruction, "a party must 
state distinctly the matter to which he objects and the grounds for objection," or else the court 
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cannot consider it on appeal. R..T. Nielson Co. v. Cook, 40 P.3d 1119 (Utah 2002). Ms. Aland 
did not do this, so this Court should not consider her fourth issue on appeal. 
POINT V 
THE TRIAL COURT CORRECTLY GRANTED A 
DIRECTED VERDICT AGAINST THE PUNITIVE 
DAMAGES CLAIM FOR INSUFFICIENT EVIDENCE OF 
RECKLESSLY INDIFFERENT CONDUCT, 
A. Punitive Damages can only be Awarded with Clear and Convincing Proof of 
Recklessly Indifferent Conduct and Ms, Alarid could not Meet this High 
Burden, 
Punitive damages are only available to a plaintiff who has clear and convincing evidence 
of willful, malicious, intentionally fraudulent, or knowingly and recklessly indifferent acts of 
omissions. Utah Code Ann. §78-18-l(l)(a). In other words, "simple negligence will never 
suffice as a basis upon which punitive damages are awarded. 'Punitive damages are not awarded 
for mere inadvertence, mistake, errors of judgment and the like, which constitute ordinary 
negligence.'" Behrens v. Raleigh Hills Hosp., Inc., 675 P.2d 1179,1186-87 (Utah 1983), quoting 
Restatement (Second) of Torts §908 cmtb (1979). "As with punitive damages in all personal 
injury cases, it is the extreme, outrageous and shocking behavior that justifies their imposition . . 
.." Johnson v. Rogers, 763 P.2d 771 (Utah 1988). Due to the stringent standard for punitive 
damages, a jury may only consider awarding them "only in exceptional circumstances." 
Gleave v. Denver & Rio Grande Western Ry., 749 P.2d 660,671 (Utah Ct. App. 1988) (emphasis 
in original). See also Miskin v. Carter, 761 P.2d 1378,1379 (Utah 1988) ("bare evidence of 
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legal intoxication combined with simple negligence in the operation of a motor vehicle, without 
more, is insufficient to support a claim for punitive damages.") 
This case did not present those exceptional circumstances. Ms. Aland's punitive 
damages case was based on the statistic that out of 50 million water heaters in use in the United 
States, 300 per year are purportedly involved in a bum injury. (Appellant's Brief, p. 39). This 
general statistic does not reflect on either defendant's behavior, and the court reasonably found 
that the incidence of injury was small enough compared to the enormous pool of water heaters in 
use that water heaters could not present an unreasonable risk of injury. Certainly, the fact that 
one out of every roughly 166, 666 water heaters in use is involved in a bum injury does not mean 
that American Water or American Appliance acted with knowing and reckless indifference in 
manufacturing water heaters, particularly when water heaters serve a useful and important 
purpose in American society. This statistic does not meet the high evidentiary threshold for 
sustaining a punitive damages claim. 
Evidence developed at trial also demonstrated that American Water's and American 
Appliance's water heaters complied with government standards for safe design. By simple logic, 
a manufacturer that follows federal government guidelines for safe design cannot be guilty of 
reckless indifference in designing its product. The court in Boyette v. L. W. Looney & Son, Inc., 
943 F.Supp. 1344 (D. Utah 1996), adopted this logic by granting summary judgment against a 
punitive damages claim arising from an explosion caused by butane igniting foam. The basis for 
the plaintiffs compensatory damages claim was that the foam manufacturer did not adequately 
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warn about the dangers of its product. However, the manufacturer complied with OSHA 
regulations governing satisfactory warnings for products. The court concluded that, as a matter 
of law, the manufacturer could not act with reckless indifference if it complied with government 
standards. Boyette, 943 F.Supp. at 1348.16 
The court reviewed the meager "evidence" supporting Ms. Aland's punitive damages 
claim and determined that the allegations were not so extraordinary and outrageous that it 
warranted sending the punitive damages claim to the jury. The directed verdict was justified. 
B. Any Error Was Harmless, and Ms, Alarid did not Marshal the Evidence 
Supporting the Trial Court's Findings. 
There are two alternative reasons why this Court can affirm the directed verdict. First, 
any error the trial court committed was harmless. Even if the court allowed the punitive damages 
claim to go to the jury, the jury could not have awarded her punitive damages since it found the 
defendants were not liable to her for compensatory damages. Second, her challenge to the 
court's ruling attacks the sufficiency of the evidence. She therefore needed to marshal the 
16Ms. Alarid cites Grundberg v. Upjohn Co., 813 P.2d 89 (Utah 1991), for the proposition 
that a manufacturer who complies with government standards can still be "liable" if there are 
dangers of which the manufacturer was aware. (Appellant's Brief, p. 38). The Grundberg case 
did not deal with a punitive damages claim, so it is ineffectual in creating error in the trial court's 
decision to grant a directed verdict against her punitive damages claim. Also, the Grundberg 
court was careful to note that the manufacturer must also fail to warn of the dangers before it 
might be considered liable. The Grundberg court held that "a drug approved by the United 
States Food and Drug Administration ("FDA"), properly prepared, compounded, packaged, and 
distributed, cannot as a matter of law be 'defective' " Grundberg, 813 P.2d at 89. This 
holding is consistent with the rebuttable presumption that a product complying with applicable 
government standards at the time of marketing is not defective. Utah Code Ann. §78-15-6(3) 
(1977). 
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evidence supporting the trial court's decision, dismantle it, and demonstrate why her evidence 
met the high standards for a punitive damages claim. She has completely failed to marshal the 
evidence. 
POINT VI 
A SUMMERS V. TICE JURY INSTRUCTION 
WAS NOT WARRANTED UNDER UTAH LAW OR 
THE EVIDENCE PRESENTED AT TRIAL. 
On November 1,2001, after it became apparent to Ms. Alarid during trial that she had not 
sustained her burden of proof on proximate cause as to either American Water or American 
Appliance, she asked this Court for a jury instruction on an alternative liability theory pursuant to 
a California state court case, Summers v. Tice, 199 P.2d 1 (Cal. 1948). This theory radically 
departs from traditional tort principles by shifting the burden of proof to defendants to prove 
their products were not the legal cause of a plaintiffs injuries. There was no reason to 
implement this theory in this case. 
A. Not having Objected to the Separate Representation of American Water and 
American Appliance at Trial. Ms, Alarid cannot Object on Appeal, 
American Water and American Appliance can glean from Ms. Aland's appellate brief 
that she believes the separate representation of the defendants at trial is somehow connected to 
the trial court's failure to give her proposed Summers v. Tice instructions but are unsure how the 
two could be connected. Even if both water heaters were manufactured by the same entity (and 
they were not, since American Water and American Appliance are two separate legal entities), 
the Summers v. Tice instruction would still not be applicable to this case because there were other 
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parties who could have caused the accident, including Mr. Gomez, who failed to follow the 
flammable adhesive warning instructions; Mr. Nelson, who failed to supervise Mr. Gomez; 
Armstrong World Industries, which manufactured the flammable adhesive; and Eagle Hardware 
& Garden, which sold the flammable adhesive. With the exception of Mr. Gomez, Ms. Alarid 
had made claims against, and obtained settlements with, each of these other parties. 
In any event, Ms. Alarid never objected when the trial court allowed American Water and 
American Appliance to be represented by separate counsel at trial. She cannot raise it as an issue 
on appeal. 
B. Utah has not Adopted the Burden-Shifting Theory in Summers v. Tice. 
Utah law is clear that a defendant is only responsible for the damages, if any, he causes as 
a result of his unlawful conduct. The Utah Liability Reform Act provides that if another entity is 
responsible or partially responsible for a plaintiffs injuries, the defendant cannot assume that 
entity's responsibility by being liable to the plaintiff for more than the defendant's proportion of 
fault. Utah Code Ann. §§78-27-38(3) (1999), 78-27-40(1) (1994). 
Utah law is equally clear that the plaintiff has the burden of proving that a defendant 
caused the given injury. In Clark v. Farmers Ins. Exck9 893 P.2d 598 (Utah Ct. App. 1995), the 
court upheld the trial court's grant of summary judgment to several driver defendants because the 
proximate causes of plaintiff s injuries were unknown and pure speculation. The Clark plaintiff 
sustained injuries in a multi-vehicle, multi-impact motor vehicle accident. Because the 
plaintiffs own expert testified that he could not determine the mechanism of the plaintiffs 
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injuries without speculating or guessing, the court found the plaintiff had produced no direct 
evidence of causation and granted summary judgment. 
Introducing a California Summers v. Tice burden-shifting jury instruction at trial would 
have violated these principles. If a plaintiff does not have sufficient evidence to show which 
defendants out of several caused her injury, she must bear the consequences. She cannot shift 
her burden to the defendants and force each to disprove that it caused her injury and prove that 
others did. Nor can she expect the defendants to share liability equally if she cannot prove her 
case, in derogation of the Utah Liability Reform Act. 
Understandably, there does not appear to be any published Utah case in which a court has 
adopted the Summers v. Tice theory. It runs contrary to Utah law. 
C. Even if the Summers v. Tice Theory was Viable under Utah Law, it was 
Inapplicable to this Case Based on the Evidence Developed at Trial, 
The defendants have located two Utah cases that mention Summers v. Tice. Neither court 
in these cases adopts or speaks approvingly of the Summers v. Tice doctrine. In one of the cases, 
King v. Searle Pharmaceuticals, Inc., 832 P.2d 858 (Utah 1992), the court observed that the 
theory would be applicable in a case where "both defendants acted negligently in precisely the 
same manner and . . . one of the defendants had to have been responsible for the plaintiffs 
injury." King, 832 P.2d at 865, n.3. By the same token, the theory would not apply if there were 
no evidence that both defendants were negligent or if they were negligent in different ways. Id. 
at 865, n.3. Ms. Aland's evidence at trial was that one of the water heaters, but not both, caused 
the fire. The other Utah case referencing Summers v. Tice is Weber v. Springville City, 725 P.2d 
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1160 (I llali I  l,lK6| Alia llic court noted that application of the theory would work hardship upon 
an innocent defendant, the court declined to use the theory in the case before it because 
"plaintiffs failed to bring all of the potential tort-feasors before the court." Weber, 725 P.2d at 
1368, n ,24, A? in this case, sonic defendants had earlier been dismissed in Webe? , and the 
plaintiffs had failed to name other tortfeasors as defendants. Id at 1368, n.24. If Ms. Aland 
wanted all potentially culpable individuals or entities to share liability, she needed to bring all of 
them to trial to participate as defendants, 
California courts have also emphasized that this theory is only suitable in cases where all 
of the potential tortfeasors are before the court. See Rutherford v. Owens-Illinois, 941 P.2d 1203 
(Cal. 1997) (Summers v. Tice applies only if plaintiff shows that it is certain that only one of the 
defendants caused the injury, if there are no other potential tortfeasors, and if there is no potential 
basis loi apportionment ol limit I 1 he Rutherford court remarked that u[o]n this point we agree 
with defendant: in the absence of a compelling need for shifting the burden, it should remain 
with the plaintiff." Rutherford, 941 P.2d at 1220. The Summers v. Tice theory has no place in 
this case. 
D This Issue is Moot Because the Jury Found that Neither Water Heater was 
Defective, 
Had Ms. Aland's proposed Summits v lur instruction been given to llic |in\ it nnmld 
not have affected the outcome of the case, and any error in not using the instruction was therefore 
harmless. She patterned her proposed instruction after BAJI 3.80, the model California jury 
instruction for situations "when precise cause cannot be identified M (R, 2045), According to 
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BAJI 3.80 and her proposed instruction, the jury could only find that both defendants were 
equally liable for her injury if it first determined she had proven, among other things, that each of 
the defendants was negligent and that the negligent act of one of the defendants caused her 
injury. (R. 2044-46). The jury in this case found that neither defendant was negligent, and it 
therefore did not reach the issue of causation. Even if the trial court erred in not giving the jury 
this instruction, that is not grounds for reversal. 
VII. CONCLUSION 
The jury's verdict must stand. Ms. Alarid has not presented any convincing reason for 
reversing and remanding this case to the trial court for a new trial. The trial court did not commit 
any errors, much less any errors that would have changed the outcome. American Water and 
American Appliance respectfully request that this Court affirm the judgment below. 
DATED this £ M d a y of July, 2002. 
SNOW, CHRISTENSEN & MARTINEAU 
Jrlc^ —ft D&** £L« 
(^JKLIANNE P. BLANCH 
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P R O C E E D I N G S 
* * * * * 
Well, here we are. Did you • — 
We did, Your Honor, there were a 
Wearing that US flag again. 
that, huh? I'm surprised the 
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All right. So it's really how you feel, 
for that. 
SUTTON: There are a couple of issues we'd like 
to your attention outside the presence of 
It's 
their 
3 my understanding that the plaintiff 
the jury, 
intends to 
first witness this morning a gentleman by 




he may even 





be proffered this morning to offer some 
1 expert opinions. 
2 My client would object to him being called as a 
3 witness for the following reasons: He was never identified in 
4 discovery responses served by the plaintiff in this case that 
5 would have specifically sought out his identity. In December 
< of 1998, plaintiff served discovery responses that did not list 
7 Mr. Long in response to inquiry about witnesses to be used at 
8 the time of trial, expert witnesses to be used at the time of 
9 trial or persons who arrived at the scene after the incident. 
10 Those discovery responses were supplemented by the plaintiff in 
11 May of 1998 and there was still no reference to Mr. Long. 
12 In November of 1999, pursuant to prior scheduling 
13 order, plaintiff was ordered to produce all expert witness 
14 reports. There was nothing from Mr. Long in the expert witness 
15 reports. And as recently as April 26, 2001, when the final 
16 pretrial order was signed by this court, Mr. Long did not 
17 J appear on plaintiff's witness list nor, I i that matter, did 
18 anybody from the Salt Lake City Fire Department. 
19 I For those reasons, because Mr. Long has not been 
20 identified — 
21 THE COURT Anything general like a firefighter maybe 
22 or anything like that? 
23 MH SI IT I UN No, Your Honor. For those reasons, it 
24 would be our motion that Mr. Long be precluded from testifying 
25 this morning and particularly precluded from offering expert 
1 opinions. 
2 THE COURT: If he weren't allowed to testify — 
3 MR. SUTTON: I recognize that, Your Honor. 
4 THE COURT: I guess that would be a — so you're 
5 saying on the chance that I let him do it, you don't want him 
6 to talk about expert stuff? 
7 MR. SUTTON: That's correct. 
8 THE COURT: Okay. 
9 MR. OfCALLAHAN: Your Honor, Mr. Long at the time was 
10 a member of the Salt Lake City Fire Department. He was 
11 involved and in charge of the investigation pertaining to this 
12 fire. One of the reasons that we have to call him is that — 
13 his name doesn't appear in the incident report itself but he 
14 was the one responsible for it, and that's according to the 
15 person who signed off on it and who we did identify. That is 
16 J Mr. McKone who we made reference to previously, so this is — 
17 in other words, if we brought in, I guess he's Commander 
18 McKone, Commander McKone would have to say, Well, the person 
19 who actually oversaw this was Mr. Long. So this is really to 
20 some extent foundational for what Mr. McKone would say with 
21 respect to the fire incident report. 
22 The fire incident report is something that their 
23 experts have relied on and have reviewed for purposes of their 
24 testimony. So this is foundational and, to the extent that 
25 there has been some challenges or concerns with respect to the 
1 investigation that was undertaken, we want to play that out for 
2 the jury. But he is a — 
3 THE COURT: How about going to the issue — the issue 
4 raised is we have rules of discovery, the rules of discovery, 
5 as I understand them, say essentially, if you don't tell me who 
6 you're going tc call, then you can't call them. So that seems 
7 to be the problem. It's not who is he, what's he doing. Isn't 
8 that the problem? 
9 Your Honor, I would — 
10 THE COURT: Isn't that the problem raised by the 
11 motion? I've heard your words, but they don't go to the 
12 motion. 
1 MH CV" CALLAHAN: Your Honor, the fact is that we were 
14 not aware that Mr. Long was the preparer of this report and we 
15 did not anticipate that he would be a witness. 
16 THE COURT: So you were going with McKone and McKone 
17 at some point tells you it's really Mr. Long? 
18 MR. O'CALLAHAN: Mr. McKone told us that on Monday 
19 morning when we had subpoenaed him. And he said the person 
20 that actually did the — 
23 THE COT JRT That really knows about this is Mr. Long? 
22 MR. O'CALLAHAN: Right. And on that basis, obviously 
2 3 if we were to bring Mr. McKone in here — 
24 THE COURT: All he'd say is --
25 1HK n'f Ali I.A MAI I See Mr. Long. 
I THE COURT: How about the promptu of Mr. Sutton's 
2 concern Long is suddenly going to be some sort of expert 
3 fellow? Not that he couldn't be, but that he now will be? 
4 MR. O'CALLAHAN: Well, Your Honor, I would merely 
5 bring him in to establish what investigation that he undertook. 
6 The conclusions or the summaries that are contained in his 
7 report, I think that to the extent that he's a public official 
8 who's created a public document under Evidence Code 803-8, the 
9 document itself would be entitled to be introduced into 
10 evidence because it in fact would not be barred by the hearsay 
11 rule. 
12 THE COURT: Okay. Mr. Sutton, anything more? 
13 MR. SUTTON: The comment I would make, Your Honor, to 
14 my knowledge, the only document that has been prepared is an 
15 approximately one and one-half page typewritten narrative that 
16 I believe Mr. McKone was the author of. I do not believe that 
17 document sets forth any opinions and conclusions with respect 
18 to the fire. 
19 THE COURT: Well, let's get to that. What is the 
20 document you are going to have Long submit? 
21 MR. O'CALLAHAN: It's the Fire Incident Report that's 
22 part of the state reporting system that the City of Salt Lake 
23 and every other — 
24 THE COURT: Does Sutton know about this report? 
25 MR. O'CALLAHAN: Yes, his experts have it in their 
I files. 
2 THE COURT: So I'm confused, Mr. Sutton, when you say 
3 it's some kind of narrative. Are we talking about the same 
4 thing? McKone evidently signed it, but — 
5 MR. SUTTON: No, we're not talking about the same 
6 thing. 
7 THE COURT: Okay. So why would you say there's only 
8 one thing? 
9 MR. SUTTON: There is a one and one-half page 
10 I narrative report. 
11 THE COURT: That McKone signed? 
12 MR. SUTTON: Nobody signed it, but it's my belief 
13 that it was authored by Mr. McKone. 
14 THE COURT: So let's set that aside. He wants 
15 something else in which he calls the Fire Incident Report. 
16 MR. SUTTON: Okay. Then there was some statistical 
17 Utah Fire Incident Reporting System documents that were filed 
18 that basically indicated — 
19 THE COURT: Is that the thing we're talking about? 
20 MR. O'CALLAHAN: Yes, Your Honor, that's the thing 
21 I that their experts have in their files, which I think everybody 
22 has seen. 
23 THE COURT: You saw that, right, Mr. Sutton? 
24 MR. SUTTON: I have seen these documents. 
25 THE COURT: Does it say who authored that? 
1 MR. LUND: Your Honor, may I hand it to you? 
2 MR. SUTTON: It says at the bottom, "Officer in 
3 charge of incident: B. Gene Warr." And then it says, "Member 
4 I completing, submitting or reviewing report: D.M. McKone, 
5 Battalion Assistant." 
6 THE COURT: All right. McKone will tell us that Long 
7 created the report, that's your proffer? 
8 MR. O'CALLAHAN: Yes, Your Honor. 
9 THE COURT: All right. So you would object to this 
10 report. You knew it existed though; right? 
11 MR. SUTTON: I did know that it existed, yes. I need 
12 to look I guess at the exhibit list as to whether they 
13 proffered it as an exhibit there. And to the extent that it 
14 does reflect opinions on it germane to this inquiry, 
15 Your Honor, I will represent to the Court that it says, "Form 
16 of heat of ignition: Pilot light," singular. Then it says, 
17 "Type of material: Carpet adhesive. Form of material ignited: 
18 I Multiple forms." 
19 THE COURT: Meaning that's what got burned? 
20 MR. SUTTON: I don't know. 
21 THE COURT: A lot of things got burned, is that — 
22 MR. SUTTON: Right. 
23 THE COURT: Okay. Mr. OfCallahan, he is just going 
24 to tell us he prepared the report and did the investigation? 
25 MR. O'CALLAHAN: Correct. 
1 THE COURT: Are you going to ask him to opine to what 
2 caused the fire? 
3 MR. O'CALLAHAN: No, Your Honor, I111 ask him what he 
4 undertook to prepare this particular document and ask him what 
5 he put in there based on his investigation. 
6 THE COURT: All right. Any other problems, 
7 Mr. Sutton? 
8 MR. SUTTON: No, Your Honor. 
9 THE COURT: Mr. Lund has arisen. 
10 MR. LUND: Your Honor, because of 803-8, the public 
11 records exception, we had some discussion about that yesterday, 
12 I actually have prepared a brief little summary of some law on 
13 803-8. And one of the things about 803-8 is in subsection (c) 
14 about public records it says that in civil actions you may 
15 include, despite the hearsay rule, factual findings resulting 
16 from and investigation made pursuant to authority granted by 
17 law unless the source of information indicates lack of 
18 trustworthiness. 
19 So our position would be that with regard to the 
20 UFIRS document itself, leave aside whether this witness 
21 testifies — 
22 THE COURT: With regard to what, now? 
23 MR. LUND: It's the Utah Fire Incident Reporting 
24 System, UFIRS, that the factual observations recorded on that 
25 are indeed appropriate under this hearsay exception, but that 
1 the conclusions reached by the government in that report are 
2 excluded by this% 
3 THE COURT: So you'd have the report but somehow have 
4 to excise portions? 
5 MR. LUND: The standard thing on a police officer's 
6 report is that he recorded the — 
7 THE COURT: I mean if we're talking criminal cases 
8 nobody lets reports in. But — 
9 MR. LUND: No, I'm talking — we let in the fact that 
10 he knew what the weather was that day because he observed it 
11 that day, but don't let in the fact that he determined — 
12 THE COURT: Who was at fault, huh? 
13 MR. LUND: Yeah. So here I think the observations he 
14 makes are fine, but the conclusions he reaches would be 
15 excluded. 
16 THE COURT: Because it would be hearsay? 
17 MR. LUND: Because it would be hearsay and — 
18 THE COURT: And the problem we have is that nobody 
19 told you that he was going to testify so you're unprepared to 
20 question him. 
21 All right. Well, it seems to me the only way I can 
22 rule is to allow him to testify about what he did, what he saw, 
23 but not to tell us what he thinks happened, why it happened, I 
24 guess, conclusions. 
25 Does that make sense, Mr. 0'Callahan? 
1 MR. O'CALLAHAN: Yes, Your Honor, although — 
2 THE COURT: Do you understand it, not — do you 
3 understand it? 
4 MR. O'CALLAHAN: Your Honor, I understand what the 
5 Court has said. 
6 THE COURT: Because I think the fact that he isn't 
7 divulged to the other side as he's going to be the witness and 
8 we're going to rely on him to tell us A, B and C puts him at a 
9 disadvantage to prejudice their position because they weren't 
10 able to inquire of him before today what he might be saying so 
11 they can't meet the evidence. But I think these — I get the 
12 sense we're all agreeing that it could come in another way, you 
13 know, what he did in the way of investigation, what he found 
14 and what he saw, but the conclusions he draws from that we'd 
15 have to keep out because those are the kinds of things that 
16 they'd be able to challenge if they'd been prepared, which they 
17 couldn't be because they didn't know about it. Okay? 
18 Mr. Zager has a thought. Mr. Zager, since I upset 
19 I you yesterday by not listening to you, please stand. 
20 MR. ZAGER: If we could just have a moment, Your 
21 Honor, I'd like to confer with counsel• 
22 THE COURT: Sure. Make the record. 
23 (A side-bar conference was held off the record.) 
24 MR. O'CALLAHAN: Your Honor, I just want to put 
25 Mr. Long on, go through his testimony and — 
1 THE COURT: Find out what he saw, what he did, but 
2 not what he thinks happened? 
3 MR. O'CALLAHAN: And, Your Honor, the fact that there 
4 J was a report that was prepared pursuant to his investigation, I 
5 think that is a fact, the report was prepared, although I 
6 understand that — 
7 THE COURT: I mean you can see why the conclusions 
8 can't come in? If you want to admit it, that's fine, but we're 
9 going to have to probably excise it. And that could be an 
10 exercise we could engage in at some point if you want. 
11 If he makes conclusions and if they get in without 
12 being tested by the other side, which they aren't prepared to 
13 do, that's the problem. 
14 MR. O'CALLAHAN: That's what cross-examination is all 
15 about. 
16 THE COURT: It is, but that's why you have discovery, 
17 so you can prepare for that. Right? 
18 MR. OfCALLAHAN: You know, obviously — 
19 THE COURT: Well, I'm not saying you've got the upper 
20 hand other than he's reached some conclusions that you may or 
21 may not like and now it seems to me we have to approach it that 
22 way* 
23 MR. O'CALLAHAN: Okay. 
24 THE COURT: Anything more right now? 
25 MR. SUTTON: There is. I don't know how long — 
1 THE COURT: We ought to have you guys come earlier, 
2 MR. SUTTON: Mr. 0'Callahan and I had a conversation 
3 this morning and we were in agreement that this should be 
4 addressed to you just so neither one of us get ourselves 
5 sideways with you. And that is, I understand that another 
6 witness that we're going to hear from today is Mr. Fandey, who 
7 the Court has made certain rulings on already. And I inquired 
8 to Mr. 0'Callahan this morning as to whether it was his 
9 intention to go through CPSC stuff with Mr. Fandey. 
10 THE COURT: Like the history of Mr. Fandeyfs work 
11 at --
12 MR. SUTTON: Right. And he told me as it relates to 
13 design defect that was indeed his intention. And I told him 
14 that I thought we'd better bring that to your attention before 
15 we had the jury in so that we could obviate any problems. 
16 THE COURT: I see. 
17 MR. SUTTON: So I would just request that — as far 
18 as I'm concerned, there's an order in place at this point, the 
19 Court has indicated that it is the intention of the Court to 
20 remain with that order. 
21 THE COURT: It is. So, Mr. 0'Callahan, you maybe 
22 need to speak to me because I think at some point Mr. Lund or 
23 Mr. Sutton will be standing up and saying — 
24 MR. O'CALLAHAN: Your Honor, I will go through his 
25 work history and what positions he held at the CPSC. Then I 
will ask him questions regarding his familiarity with the 
American entities, American Appliance and American Water 
Heater, and questions regarding his familiarity with their 
knowledge of issues that were before the committee, or the 
commission. And I believe that's consistent with the Court's 
ruling. 
THE COURT: Now, I'm thinking out loud with you, 
Mr. Sutton. If he can establish that one of these Americans 
knew about something, would he be allowed to talk about it? 
MR. SUTTON: Well, I think then perhaps the best way 
we ought to do it is have a prior foundational hearing outside 
the presence the jury for purposes of voir dire. Let's find 
out what he knows, what he doesn't know, how he knows that. 
If — 
THE COURT: So we don't go too far down the road, 
huh? 
MR. SUTTON: That would be my request. 
THE COURT: Is Fandey after Long? 
MR. O'CALLAHAN: Yes, Your Honor. 
THE COURT: How long will Long take? 
MR. O'CALLAHAN: Well, given his name, he'll be a 
long time. 
THE COURT: Thank you. I'm just wondering, is it 
worth getting the jury in now, doing Long, excusing them, and 
then fighting about what Fandey knows or doesn't know? 
1 C 
1 MR. O1CALLAHAN: Your Honor, I would just as soon get 
2 Mr. Long in and out of here, if that would be okay with the 
3 Court. 
4 THE COURT: Let's try that. Okay. 
5 MR. SUTTON: Thank you, Your Honor. I don't have 
6 anything more. 
" 7 MR. ZAGER: If I may just make a suggestion, I think 
8 it is an extreme disadvantage to the plaintiff to have to play 
9 all of his cards on his testimony before Mr. Fandey actually 
10 takes the stand. I think we should probably proceed with 
11 Mr. Fandey and if we run afoul then we can deal with it at that 
12 time. But we know what the Court's order is. We will not have 
13 Mr. Fandey testify to anything that's outside the Court's 
14 order. 
15 THE COURT: See where he goes, have you object, have 
16 me say yea or nay. 
17 MR. SUTTON: I think it would be much safer in terms 
18 of the big picture on this case. I don't think anybody wants 
19 to have a mistrial. It's real tough to unring the bell. 
20 MR. ZAGER: I just think the defendant again is 
21 trying to get an upper hand, an advantage — 
22 THE COURT: I don't see it that way at all. I'm just 
23 trying to look at the economy of it. Why would there be an 
24 advantage? He'd have 20 seconds or 20 minutes before — 
25 MR. ZAGER: Well, we're going to have basically 
Mr. Fandey here to testify twice, once before Your Honor and 
then again before the jury. It just doesn't seem fair. It's 
burdensome, it wastes time. We know what the Court's order is, 
we're going to have Mr. Fandey testify about when American was 
present at these meetings and what knowledge American actually 
had. We know the order. 
THE COURT: Mr. Lund, Mr. Sutton, what do you think? 
MR. SUTTON: I would request a prior foundational 
hearing outside the presence of the jury. 
MR. ZAGER: We'd object to that. 
THE COURT: All right. I'll think about it for a 
minute. 
Okay. Mick, we're ready. 
(Discussion held off the record.) 
(The jury entered the courtroom.) 
THE COURT: We welcome the jury, and thanks for your 
patience. As we've talked to you before, we have these 
discussions about what the law is or should be and we had one 
of those for a few minutes and may have another one in a 
minute. Right now Mr. 0'Callahan is going to call a witness 
and we'll go ahead with that. 
MR. O'CALLAHAN: Thank you, Your Honor. The 
plaintiff will call Jeff Long. 
JEMgHbiT LCNG, 
called as a witness by the Plaintiff, having been duly sworn, 
1ft 
1 was examined and testified as follows: 
2 THE WITNESS: I do. 
3 DIRECT EXZflflHATICN 
4 BY MR, O'CAIIAHAN: 
5 Q Sir, would you state your name for the record. 
6 A My name is Jeffrey Long, L-O-N-G. 
7 Q And what's your present occupation? 
8 A I retired from the Salt Lake City Fire Department 
9 August 31st as a fire investigator. Now I own a company, 
10 Genesis Cabinet Design, and we build cabinets and install and 
11 remodel. 
12 Q Okay. When did you initially sign on with the Salt 
13 Lake City Fire Department? 
14 A I signed on February 1st, 1974. 
15 Q And could you give us a description of the various 
16 posts that you held during the course of your career with the 
17 Salt Lake City Fire Department? 
18 A Through the year of — starting in 1974, I started as 
19 I a probational firefighter and passed all the required tests to 
20 become a first grade firefighter. I was a journeyman 
21 firefighter, I was a certified emergency medical technician 
22 throughout my career, and in 1986 I transferred into the Fire 
23 Investigation Bureau. At that time, I did fire investigation 
24 from 1986 until I retired in August. And the qualifications I 
25 have there are Ifm a certified fire investigator for the State 
1 of Utah, I'm a certified fire investigator for the 
2 International Association of Fire Investigation, I'm on a 
3 technical committee for the NFPA 921, this is a book that — a 
4 guide that writes technical data to fire investigation, how to 
5 do fire investigations. 
6 Q Okay. And were you involved in the investigation of 
7 the fire that took place at 940 South Lincoln Avenue? 
8 A Lincoln Street, yes. I was the secondary 
9 investigator, Dave Peterson was the primary investigator. 
10 Q And could you tell us how you became involved in that 
11 investigation. 
12 A At the time, we had what they called the interagency 
13 fire investigation and it was a combination of Salt Lake 
14 County/Salt Lake City investigators. And Dave Peterson was a 
15 primary investigator, he was the one on call. And because of 
16 the fire we needed another person, so he contacted me to assist 
17 with the investigation because he needed to go up and talk to 
18 the victims up at the hospital. So I stayed and held the 
19 scene, helped him with the investigation until he came back. 
20 Q And in terms of the investigation that took place, 
21 you indicated that you were trained to investigate fires; is 
22 that correct? 
23 A Yeah, my training for the last 15 years has involved 
24 local training investigations. I was also a special function 
25 peace officer for the State of Utah. I was also special 
1 deputy, United States Marshal, and along with that we had to 
2 carry a minimum of 48 hours a year of training. Not only 
3 locally but we also had to do it nationally, so I attended the 
4 National Fire Academy. I attended the ATS training on fire 
5 investigations. 
6 Q What's the National Fire Academy? 
7 A The National Fire Academy is in Emmitsburg, Maryland, 
8 it's part of the US Fire Administration. And that's where 
9 firefighters travel to attend the different various topics on 
10 fire investigation, fire inspections, code enforcements, 
11 incident command structures, interpersonal dynamics and so 
12 forth. 
13 Q During the course of your years as a fire 
14 investigator and the training that you received, did you come 
15 to learn certain principles of fire investigation? 
16 A Yes. 
17 Q Could you outline in layman's terms what those 
18 principles were? 
19 MR. LUND: Your Honor, calls for a narrative. I'm a 
20 little concerned about the scope of the testimony. 
21 THE COURT: It's the easiest way to get at it. And I 
22 guess if it becomes too rambling, I'll allow Mr. Lund to call a 
23 halt to it. 
24 THE WITNESS: Well, again, in fire investigation, it 
25 deals with the dynamics of what fire does in a building or what 
fire does in a vehicle or wherever you're investigating the 
fire. Fire has a simple process where it uses heat, fuel and 
oxygen to combust, to keep it going. So what happens is the 
fire crew comes in and they put the fire out by extinguishing 
it. So we go in as fire investigators and try to determine how 
the fire started. By doing that, the first thing that they 
teach you is to go to the point of most destruction. 
MR. LUND: This is my problem, Your Honor. 
THE COURT: Okay. Go question by question. 
MR. LUND: And, Your Honor, we would be happy to 
stipulate that Mr. Long is qualified as a fire scene 
investigator, since this is just foundational as to what he did 
and saw there. 
MR. O'CALLAHAN: Your Honor, I think for the benefit 
of the jury in terms of the testimony — 
THE COURT: I think you're entitled to overlook the 
stipulation and move to credibility of the witness, sure. 
MR. O'CALLAHAN: Thank you. 
Q (BY MR. O1CALLAHAN) Mr. Long, you indicated that the 
first thing that you do in the process of investigating a fire 
is to go to the point of greatest destruction? 
A That's where it ends up leading you to, the point of 
most destruction. What you do is you go to the point of least 
destruction to the point of most destruction. So you go 
around — let's say for example it's a structure, a building. 
oo 
1 You go around the outside and you look at all the different 
2 indicators to show where the possibility or where the fire came 
3 from and eliminate all those, and then you go inside. And then 
4 after you go inside you go to the point of most destruction, 
5 and that pretty much indicates where — there's two things that 
6 happen where the fire started, or there might be a fuel load, 
7 like a couch or something that could have burnt that made it 
8 look like where the fire started. 
9 Q So going from the point of least destruction to the 
10 point of greatest destruction, do you undertake certain types 
11 of inspection along the way, measuring char depth or things of 
12 that nature? 
13 A Yes, itfs been done, yeah. 
14 Q After you get to the point of greatest destruction, 
15 what does that point enable you to do, to determine the point 
16 of origin? 
17 A Well, the fire's an oxidizer, so when it oxidizes, it 
18 burns. When it burns the wood it's like looking at a fireplace 
19 or a camp stove. Once you burn that wood it's going to turn 
20 into what's called pyrolysis and it's going to turn into 
21 pyrolysized wood or burnt wood. So the more it burns the more 
22 you're going to go to the depth of char or the deepest of char. 
23 So that's why we go to the depth of char or the point of most 
24 destruction. 
25 Q And what do you do when you get to the point of most 
1 destruction, as you've determined it? 
2 I A We look to see why — we look to see why that fire 
3 started, why there is so much depth of char there as opposed to 
4 I anywhere else, 
5 I Q And what do you do to try to determine why the fire 
6 started at that point? 
7 1 A We try and eliminate all causes. 
8 I Q And what are the means that you use to eliminate 
9 alternate causes? 
10 A The first thing we do in the structure is we go and 
11 look at the furnace, we go and look at the water heater, we go 
12 and look at the electrical panels to make sure that none of 
13 those have been compromised, and then we move on. That's the 
14 process of elimination. So once we determine that all those 
15 other ones — we look up in the attic to see if there's any 
16 fire up there. Could have been from the swamp cooler, it could 
17 have been from an air-conditioner, it could have been human 
18 made as like in arson. We look for smoking cigarettes or 
19 something like that, you know, discarded cigarettes. And once 
20 we make that determination and none of it's there and it's 
21 consistent with what we're seeing with the fire, with the 
22 damage, then we make that determination. 
23 Q And I take it then that you reach a factual 
24 conclusion based upon the investigation that you conducted? 
25 A Yes. 
1 Q And the factual conclusion is described by you as 
2 somebody who's a fire investigator as well? 
3 A As origin caused. 
4 Q And this is a standard procedure with respect to any 
5 fire that you investigate; correct? 
6 A Yes. 
7 Q And it doesn't matter if it's an apartment building 
8 or a residential home or if it's an automobile; right? 
9 A No, it's easier to do it that way, it's more 
10 consistent. 
11 Q Now, in this case, you were involved in the 
12 investigation of the fire at 940 South Lincoln Street. You 
13 brought with you today the fire department file pertaining to 
14 that particular investigation? 
15 A Yes, yes. 
16 Q And could you tell us what documents are contained 
17 there as part of the — and by the way, this is a record of the 
18 Salt Lake City Fire Department; correct? 
19 A This is — this would be what the record — yeah, 
20 because we — it was still in Salt Lake City proffer. Even 
21 though Captain Dave Peterson generated the report, the 
22 jurisdiction that has the fire, the reports go to that 
23 jurisdiction, so that's why we maintained the file. 
24 Q Okay. Could you tell us what documents are contained 
25 in that file? 
1 A First of all, the photographs that we took of the 
2 fire scene. We had to make duplicates, so there is a receipt. 
3 There are some correspondence from two insurance companies 
4 requesting the reports and the photographs. And we have the 
5 fire report that was done by Captain Dave Peterson. And this 
6 here is what we call Utah Fire Incident Reporting System. This 
7 is the one that — the time sheet the incident commander fills 
8 out and signs it to show how the fire occurred. 
9 And this is the run log from the time of the 911 call 
10 until the time it was over with, those two pages. And it shows 
11 what all the different individuals did that were responding to 
12 the scene, the engine companies, the ladder companies, 
13 battalion chiefs, the ambulances, where the paramedics took the 
14 victims to the hospital, my arriving, Captain Dave Peterson 
15 arriving at the fire scene. 
16 Q With respect to the division of responsibilities, in 
17 the — there's a copy of the investigation report narrative in 
18 there; correct? 
19 A Uh-huh. Yes. 
20 Q If you look at the second paragraph there, it makes 
21 reference to you there; correct? 
22 A Yes. 
23 Q And that particular reference indicates that you 
24 actually assigned Mr. Peterson to do some work. Did I read 
25 that correctly? 
1 A Yeah, but that was not — he was the lead 
2 investigator and it should have said he went up to the 
3 University of Utah Medical Center and I stayed there, 
4 Q Okay. In terms of what happened, there was a — was 
5 he first on the scene and that's why he became the lead 
6 investigator or — 
7 A No, he was on call that week. Okay? So when the 
8 battalion chief or the incident commander calls for an 
9 investigator then dispatch — request for an investigator, then 
10 dispatch calls up that primary investigator and he makes the 
11 determination who he needs to have show up. 
12 Q Then Mr. Peterson called you in after he had arrived 
13 there; correct? 
14 A Yes. 
15 Q Then you were assigned to do the on-site 
16 investigation? 
17 A Yes, I did the on-site investigation. 
18 Q It's a little confusing, as you can tell from — 
19 A You should have been there at the fire. 
20 Q Do you remember the scene of the fire? 
21 A Yeah. 
22 Q What do you remember about it? 
23 MR. LUND: Your Honor, that's another narrative. I'd 
24 be concerned about the scope of testimony that elicits. 
25 THE COURT: I would agree. Maybe some specific 
questions would be more in line. 
Q (BY MR. O'CALLAHAN) All right. Do you recall what 
time you got to the fire? 
A Well, the fire came in at 11:21, so I probably got 
there about 40 minutes later. 
Q So that would have been shortly after noon? 
A Yeah. 
Q And based on your custom and practice, what would 
have been the first thing that you did upon arrival at the 
scene? 
A Upon arrival we make a standard practice to first 
meet with the incident commander, which was Battalion Chief 
Gene Warr and I think Denny McKone. 
Q Has Chief Warr passed away since? 
A Yes, he did, last year, I believe. 
Q Battalion Assistant McKone is still with us, though; 
is that correct? 
A Yeah. 
Q So it would have been — you would have reported to 
the officer in charge, which would have been Chief Warr? 
A Chief Warr. 
Q And after you reported to him, what would have been 
the next activity that you undertook? 
A The next activity, I would have gone over to Captain 
Dave Peterson and spoke with him to find out what we wanted to 
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1 do and the process of how we wanted to process the fire scene. 
2 Q Okay, Do you recall specifically that Mr. Peterson 
3 was at the accident scene when you arrived? 
4 A No, I don't recall that. No. 
5 Q But do you recall whether or not you spoke to him 
6 before he left to go to the hospital? 
7 A Yes. 
8 Q After speaking to him, what did you do next? 
9 A At the time, I recall that there were a couple of 
10 attorneys or an attorney from — at that time it was Mountain 
11 Fuel, his name was Newt Peterson, I believe. He showed up. 
12 And the reason why he showed up is because whenever there's a 
13 fire, Mountain Fuel, now it's Questar, Mountain Fuel/Questar, 
14 sends — the fire department requests a representative from 
15 Utah Power and Light and also Mountain Fuel or Questar. So 
16 when we they arrived they saw the severity of the problem, and 
17 there were injuries so they automatically called their 
18 supervisor and their supervisor called the attorney to show up 
19 because they were told from the fire crews that the fire was — 
20 MR. LUND: Your Honor — 
21 THE COURT: Sustain that. The reason you can't say 
22 it, of course, Mr. Long, is it's hearsay. Right? You knew 
23 that already. 
24 MR. LUND: Your Honor, on that Ifd move perhaps that 
25 we just simply admonish this witness that the limit of 
discussion is as to what he saw and what he did, then we don't 
have to worry about narratives. 
THE COURT: That would be good, to not tell us what 
others told you. We're always going to get that objection. 
Judge Jones told you that. 
Q (BY MR. OfCALLAHAN) Now, I take it that you had a 
conversation with these attorneys prior to beginning the 
investigation? 
A Yes. 
Q Was the fire out when you got there? 
A Yes. 
Q Okay. So were there smoldering pieces of lumber, 
studs or anything, or was it completely out? 
A I think the fire crews were in the process of 
overhauling. And overhaul means that as the fire travels up 
and out, which it normally does, they'll be fires — it will 
travel up into the attic or inside the walls, inside the 
apartment. So what the fire crews try and do is they try and 
make it so that — they check all the areas to make sure that 
there are no embers so the fire can what they call rekindle. 
That's what is called overhaul. 
Q Did you have to wait until they completed the 
overhauling to begin your investigation? 
A As far as the scene investigation, yes. We wait 
until the fire crews are pretty much done. 
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1 Q Was there other investigation that didn't relate 
2 specifically to looking at the fire scene that you undertook 
3 while you were waiting for them to complete their work? 
4 A There again, that's about the same time that Questar 
5 showed up and their attorneys and the supervisors showed up. 
6 So we discussed what was going on and how it was and so — then 
7 we discussed — I think I spoke to the owner briefly to verify 
8 this was his place. And there were a lot of tools and a lot 
9 of — the adhesive was outside on the lawn. And so I started 
10 taking photographs of the adhesive, the warning labels on the 
11 adhesive and the tools that were used and the carpet. 
12 Q And this, again, is part of your routine activity at 
13 a fire investigation? 
14 A Yes. 
15 Q So the photographs that you have there are actually 
16 photographs that you took yourself; correct? 
17 A Yes. 
18 Q In addition to taking photographs, did you make any 
19 notes of your conversations or your observations at the scene? 
20 A No, I did not. 
21 Q Would you dictate them into a cassette recorder or 
22 anything of that nature? 
23 A No. 
24 Q Is it fair to say that youfve been doing this long 
25 enough and have seen enough of these that you don't need to do 
1 that at this point? 
2 A I didn't do it on this fire, no. I do it a lot, but 
3 I didn't do it on this fire. 
4 Q Any particular reason you didn't do it on this fire? 
5 A No. It was essentially Dave Peterson's case so he 
6 was the one that generated all that. 
7 Q Where is Dave Peterson now, anyway? 
8 1 A I don't know. Last time I heard, he was in 
9 California as a deputy chief somewhere. 
10 Q Now, with respect to your activities, you took 
11 photographs of various things. And let me just take a look at 
12 the photographs that you have there. 
13 Now, are these photographs considered part of the 
14 investigation and the report that's made pursuant to it? 
15 A Yes. 
16 Q Were all of these photos taken the day of the fire? 
17 A Yes. 
18 Q And what was your purpose in taking the photographs? 
19 A The purpose of the photograph is to bring the fire 
20 scene to whomever requests it, that's one of the things that we 
21 do. For example, this is the — it's hard for us to take the 
22 house or the four-plex to the courtroom or wherever it needs to 
23 J go, so we take the photographs so that we can show whoever 
24 wants to look at it what the actual fire looked like. 
25 Q And it's correct to say that at the time you go to 
1 investigate a fire you donft know if there might have been some 
2 criminal activity associated with the fire; correct? 
3 A Yes. 
4 Q So the possibility of arson exists so you want to 
5 make sure that you document it in case there's any criminal 
6 charges that need to be brought based on your findings; 
7 correct? 
8 A Our primary responsibility is to investigate for 
9 arson. Once the fire is determined to be accidental, there is 
10 a word called spoliation that we take into consideration, and 
11 that is where we do not want to spoil the scene. So once we 
12 get done with our part of the investigation, we feel that it 
13 might be a product liability issue, we leave the scene for the 
14 insurance companies, the owners and the private investigators. 
15 So that's pretty much a policy that we have once we determine 
16 that the fire is not criminal in nature. 
17 Q How long was it before the other members of the fire 
18 department finished their overhaul? 
19 I A On a fire like that it's usually probably around, you 
20 know, an hour. We like to get them back as soon as possible, 
21 back into service. 
22 Q Once they had finished the overhauling, did you 
23 remain on the scene? 
24 A Yes. 
25 Q And did you wait until they'd completed the 
overhauling and had left the scene before you started going 
through and doing your routine investigation? 
A That's usually what I do. I think they leave a 
crew — they leave a crew on all the scenes to make sure I — 
if I find any fires or smoldering, then they help me with the 
investigation. Not help me with the investigation, but help me 
put out some of the fires. 
Q In case it hasn't really been completely put out? 
A Yeah. 
Q Was there any particular order to the photographs 
that were taken? I guess if we — if you looked at the 
negatives, would that give you a clue as to — 
A The outside photographs — the outside were taken 
first. 
Q Maybe you could separate out the photographs that 
were taken on the outside first and then maybe organize them in 
the way that you actually took those. 
A Now, if you want, we could copy them with the 
negatives, if you want. 
Q Okay. Do you want to do that to confirm that you — 
and I note one thing is that all the photographs have a date in 
the bottom right-hand corner. Is that correct? 
A Yes. 
Q And they all reflect July 8th, 1996? 
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LUND: No problem. 
OfCALLAHAN: Your Honor, could I step around 
COURT: Sure. 
0'CALLAHAN: Thank you. 
SUTTON: Your Honor, would it be permissible for 
and look at the order? 
COURT: Yeah. 
SUTTON: Thank you. 
WITNESS: Do you want to double-check them to 
correct, though? I want to make sure that I 
Okay, I think that's pretty close. 
(BY 
— 
MR. 0'CALLAHAN) So this would be No. 5 in the 
Uh-huh. 
Okay. Is there any particular number of photographs 
take 
No. 
at every fire scene? 
What dictates the number of photographs that you 
1 A We haven't done a number of photographs for — there 
2 were just so many of them that we just didn't number them, we 
3 just took them off the negatives. 
4 THE COURT: I think his question was, is there 
5 anything that determines how many you take? 
6 THE WITNESS: No, it's — no. 
7 Q (BY MR. O'CALLAHAN) It's all a matter of the 
8 circumstances? 
9 A More based on budget than it is anything else. When 
10 I have to explain to my chief why I've spent so much on 
11 photographs, then it's — 
12 Q Okay. Now, it looks like we have a total of 15 and 
13 there's another 8, so 23 photographs, it looks like. Is that 
14 an unusual number, an average number or — 
15 A No. 
16 Q Is it an average number? 
17 A It's an average number. 
18 Q How long were you at the scene? 
19 A Oh, probably about three hours. 
20 Q And after the overhaul had been done, what did you do 
21 next? 
22 A I believe Dave Peterson came down and we discussed 
23 the fire scene and we went over it so he could generate the 
24 report. 
25 Q Now, were those discussions for purposes of the 
1 official business that you were undertaking on behalf of the 
2 City of Salt Lake? 
3 A Yes. 
4 Q I take it back, there are 24 photographs. And for 
5 the record, I've marked them as 131-1 through 131-24. 
6 Now, in your investigation, if you'd take us through 
7 those photographs maybe you could describe starting with. 131-1 
8 and going through them what the photograph depicts and why you 
9 thought that it was significant for you to get a picture of 
10 that. 
11 A Do you mind if I get up and show the jury what I'm 
12 showing them so they can have a better understanding? 
13 THE COURT: Any objection to — 
14 MR. LUND: Your Honor, I think there's no objection 
15 to the admissibility. With regard to the question posed, if 
16 the witness could simply be clearly understanding that he's not 
17 to state a conclusion or determination he made, he's simply to 
18 use the photos to explain what he saw, then that's probably 
19 going to be the quickest way to proceed. 
20 THE COURT: Any objection to that, Mr. 0'Callahan? 
21 MR. O'CALLAHAN: Your Honor, I think that the jury is 
22 also entitled to know why he took that particular photograph, 
23 what he thought was significant in the photograph. 
24 THE COURT: Well, that gets us to the problem that we 
25 discussed for a half an hour before. Yeah, you may believe 
1 that. We had a discussion off the record but let's just, since 
2 we can't get around it without anybody bringing it up, as to 
3 whether or not you should be allowed to state some 
4 conclusions — and it's not that you're not qualified, it's for 
5 wholly different procedural reasons that I'm not allowing you 
6 to state conclusions. 
7 So for purposes of what you're describing there, it 
8 would be fine to go over and show it to the jury, but just 
9 describe what you saw, and if it results in a conclusion, I 
10 don't want to know why you took the picture. 
11 THE WITNESS: Right. I will do that. 
12 THE COURT: Okay. 
13 THE WITNESS: There was a five-gallon adhesive can 
14 that was left at the fire scene, and this is the top from 
15 underneath. 
16 J This is the lid of — the same lid, the five-gallon 
17 with a label on it. 
18 This is just part of the firefighting activity 
19 showing that the firefighter — building, the attic for 
20 extension of the fire. 
21 This is the doorway with the firefighter in it, I 
22 shouldn't have done that, but of where the fire was fought. 
23 This is a four-plex and there's two levels on the 
24 upstairs and two levels downstairs. And these are the two 
25 doors that go into the water heaters. 
1 MR. OfCALLAHAN: Just for the record, you're 
2 referring to 131-5. 
3 THE COURT: Would it help if he described — I don't 
4 think — you don't need to do 131-2, just 1, 2 — 
5 THE WITNESS: This is 6. This is showing the water 
6 heaters and the furnace, the doors I just opened on 5. That's 
7 part of the investigation is going down to eliminate all 
8 different causes of the fire. 
9 This 7 is a photograph of the upstairs water heater. 
10 This is — 8 is the stairs going up to the second 
11 floor. 
12 And 9, this is the back of the carpet, the outdoor 
13 carpet, the green outdoor carpet that was being used. And this 
14 is what they call a T square to cut the carpet. 
15 This was a fire extinguisher that was on the premises 
16 that was used to fight the fire, not by the firefighters but by 
17 occupants. This is 10. 
18 This is some of the random tools that were taken out 
19 of — 11 — taken out of the bucket in this photograph 12 that 
20 was being used to put the carpet down. 
21 One of the things — this is 13. One of the 
22 processes that we do is we have a building inspector come in 
23 and mark it inhabitable for occupancy until the inspectors come 
24 in and inspect the building, electrical inspectors, plumbing 
25 J inspectors and so forth. 
1 No. 14 is just some of the extension that the 
2 firefighters did. They ripped the sheetrock down to see if 
3 there was any extension up in the attic. And one of the 
4 reasons why I took this one is to show that these two-by-four 
5 trusses were still in tact and to show that the fire was not up 
6 in the attic. , 
7 No. 15 was another photograph of the stairs, the 
8 stairs go up to the left-hand side up to the water heater, and 
9 also the landing where the carpet was being installed. 
10 No. 16 is above where the water heaters and furnace 
11 are. 
12 No. 17 is a photograph of a water heater that was on 
13 the right side on the second floor. 
14 No. 18 was the carpet that was pulled off, part of 
15 it. 
16 No. 19 was the view from where the water heater was 
17 and I wanted to show the soot that was on there and the 
18 burning. 
19 No. 20 was the water heater that had the most damage. 
20 What I wanted to show on this was the pilot, where the pilot 
21 light is and where the control panels. 
22 No. 21 was just the vent from one of the apartments 
23 where the smoke came through. 
24 No. 22 is part of the landing, ceiling. 
25 No. 23 is the water heater. 
1 MR. LUND: May we know which water heater? 
2 THE COURT: I think you can cross-examine him on 
3 that. 
4 MR. LUND: Thank you. 
5 THE WITNESS: And 24 is just the, "Do not occupy, 
6 unsafe for occupancy." 
7 Q (BY MR. OfCALLAHAN) Now, No. 20 that you referred 
8 to, Mr. Long, which water heater does that depict, the one on 
9 the left or the one on the right? 
10 A The one on the right. Hold on, just let me look real 
11 quick like. This would be the one on the right. 
12 Q Okay. What did you do to make the determination that 
13 the water heater on the right had suffered more damage than the 
14 water heater on the other side? 
15 MR. SUTTON: Objection, Your Honor. 
16 THE COURT: Mr. 0'Callahan, if that is not a question 
17 that calls for a conclusion, help me with what it is. 
18 MR. OfCALLAHAN: I want to understand in the process 
19 of investigation what he used to make the determination that — 
20 THE COURT: The determination is, in other words, a 
21 conclusion. Is that fair to say? And I thought the purpose of 
22 our discussion earlier today was that, for the reasons at least 
23 I thought were important in the process of all of this, that 
24 former — what were you, Chief Long? 
25 THE WITNESS: No. 
THE COURT: Former High Honcho Long. 
THE WITNESS: Fire investigator. 
THE COURT: Not that hefs not capable, but I have 
ruled that he can't today give us his conclusions. I believe 
that's — I mean it seems to me that's what you are asking him 
to do, so I'm going to have to sustain the objection. 
MR. O'CALLAHAN: Okay. 
Q (BY MR. O'CALLAHAN) Well, in this particular case 
did you as part of your investigation seek to understand the 
spread of the fire that occurred? In other words, did you try 
to, as part of your investigation, analyze where the area of 
least damage occurred and where the area of greatest damage 
occurred? 
A The area of greatest damage was in — 
MR. SUTTON: Objection, Your Honor. 
THE COURT: So the answer is, yes, you did, or, no, 
you didn't. 
THE WITNESS: Yes. 
Q (BY MR. O'CALLAHAN) Okay. And this is something, 
again, that you undertake in every fire investigation? 
A Yes. 
Q And were the photographs that you took intended to 
document that investigation? 
A Yes. 
Q And besides taking photographs, what other things did 
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1 you do when you were on site to investigate this particular 
2 fire? 
3 A The first thing I did, there again, I talked to the 
4 Battalion Chief Warr and then also the fire crews to see where 
5 the fire was, where they fought most of the fire and how they 
6 fought it, 
7 Q And then in the course of your investigation after 
8 the overhaul had been completed, did you, for example, go up 
9 the stairs and investigate the landing? 
10 A Yes, I did. 
11 Q Did you use any devices like knives or screwdrivers 
12 or tape measures to aid you in your investigation? 
13 A No, I did not. 
14 Q Was that something that you would do if you felt it 
15 was necessary? 
16 A If it was — yes, if it was a suspicious fire or an 
17 arson fire, I would probably — 
18 MR. SUTTON: Objection, Your Honor. I'm sorry, but 
19 it sounds like we're getting to conclusions again. 
20 THE COURT: Well, let's lay — I think there are two 
21 things we need to know and then I guess I'll let you fight 
22 about the rest of it. 
23 Did you determine in what part of the building this 
24 fire started? 









































Where was that? 
: It was on the second landing*. 
And where physically on the landing? 
: It was around the floor area". 
The floor of the landing? 
: Yes. 
And did you determine if it had been 










And was it intentional? 
: No. 
Beyond that, I mean I've tried to think 
about what conclusions he can come out with that I think are 
kind of 
if we're 
led to by the 
going to get 
facts, but beyond that, Mr. 0'Callahan, 
into conclusions, every time he jumps up 
I'm going to sustain them. And I've made the reasons clear, I 
hope. 
Q (BY MR. 0'CALLAHAN) When you say "the landing area," 




That would be the area — that whole area would be 
of origin. 
Okay. Were 





you able to identify the area of greatest 
P I 
Same objection, Your Honor. 
LUND: Same objection. 1 
1 THE COURT: Sustained. 
2 Q (BY MR. 0!CALLAHAN) Now, following your 
3 investigation there at the scene, what did you do next with 
4 respect to your activity on this particular matter? 
5 A There again, I took the photographs of it, I checked 
6 with Mountain Fuel or Questar, I spoke to the technician to see 
7 if everything was working — functioning properly in the 
8 business to see if there were any natural gas leaks, any 
9 electrical problems, and none had occurred. So once we got 
10 done with that we pretty much stopped and turned it back over 
11 to the owner. There again, we were worried about the 
12 spoliation issue more than anything else because we want to 
13 leave that in a — pristine, or as good as we can. 
14 Q Do you remember when you were doing your 
15 investigation that Mr. Peterson came back to the scene? 
16 A I believe he did, yeah. 
17 Q Was he with you when you were taking the photographs? 
18 A No, he was up at the hospital at the time. 
19 Q The record in the investigation report narrative that 
20 you have there indicates that he returned at about 1330 hours. 
21 Is that consistent with your recollection? 
22 A Yeah. 
23 Q And at the time when he returned, did you discuss 
24 with him your findings? 
25 A We both went over what we saw, yes. 
1 Q And did he discuss with you the information that he'd 
2 obtained from the people at the hospital? 
3 A Yes. 
4 Q And then following that, was part of the routine 
5 activity engaged in by the fire department to prepare an 
6 incident report regarding the fire? 
7 J A Yes, Salt Lake City Fire Department filled out what 
8 they call the UFRI, Utah Fire Reporting Incident. 
9 Q Do you have a copy of it there? 
10 A Yes. 
11 Q And could you explain to the ladies and gentlemen 
12 what the Utah Fire Incident Reporting System is? 
13 A This is filled out by all incident commanders or the 
14 person who has the command of the fire. It's actually a 
15 I nationwide reporting system that goes to the US Fire 
16 Administration. And what this does is helps track the type of 
17 fires, the amount of dollar loss, the cause of the fires, and 
18 so it's all done by the incident commander. 
19 Q And I take it that this is done in consultation with 
20 the investigators who are involved in investigating the fire? 
21 A Yes. 
22 Q Now, there is a variety of information contained on 
23 the incident report; correct? 
24 A Yes. 
25 Q And you said that this is a national reporting 
1 system? 
2 A Yeah. 
3 Q And are things on this particular report broken down 
4 into categories of some sort? 
5 A Yes. 
6 Q Could you explain — first of all, it's correct that 
7 on the left-hand side of the page there are letters A through 
8 U; correct? 
9 A Yes. 
10 Q All right. And could you tell us what the function 
11 of that lettering system is in terms of the National Fire 
12 Incident Reporting System? 
13 A Could I approach the jury again to show them or do 
14 you think — 
15 THE COURT: I think not, not right now, not given 
16 where we've gone before. 
17 THE WITNESS: Okay. 
18 MR. LUND: Your Honor, if this is simply foundational 
19 for this exhibit, we would stipulate to this exhibit coming in 
20 with the appropriate redactions. 
21 THE COURT: Do we need to go ahead with that, 
22 Mr. 0'Callahan? 
23 MR. OfCALLAHAN: Your Honor, I believe that it's 
24 necessary to explain the lettering and numbering that occurs on 
25 the page, whether or not there's any redactions. 
THE COURT: All right. Go ahead and explain it. 
THE WITNESS: A through U, there's different 
categories. The first one would talk about the fire 
department. On the upper left-hand side it's 35005, that 
represents the fire department of Salt Lake City. It gives you 
the incident number, it gives you the date, the time, the alarm 
time, the arrival time, the time it's in service. 
Do you want me to go on to each one or did you want 
me to just explain what they are? 
Q (BY MR. O'CALLAHAN) If you could explain more 
generally. 
A Then it goes down to the type of situation found. 
And then it also talks about what the fire department did, 
which in this case was extinguishment. C through F are the 
names of the — the address of what it is, the type of 
occupancy, which is a four-plex, the address, the occupant 
name, the owner name. 
And then G through H talks about the way the fire was 
called, which was 911. Then it talks about the shift. Salt 
Lake City Fire Department has three platoons, A, B and C, and 
so it says that it was a B shift, B platoon, and the district 
was Rescue 5. 
MR. LUND: Excuse me. Until we determine what part 
of this is being redacted, I think the witness is just 
describing content that may end up being redacted, so — 
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1 THE COURT: It may. We'll try and pay attention. 
2 1 So we got to the platoon. 
3 THE WITNESS: Yeah. And then J through M talks about 
4 the complex, which is what type of building it was. So it 
5 would be an apartment. Then it talks about on that line — 
6 it's also if there was a vehicle involved; there wasn't. 
7 It also talks about the equipment involved, it talks 
8 about material ignited, it talks about the form of material 
9 ignited, the heat ignition. It talks about the method of 
10 extinguishment, how the fire crews went in and extinguished it, 
11 what practices they did. Then it comes into the estimated 
12 dollar amount of what we estimated the fire. And that isn't a 
13 fixed number, that is just based on the square footage, what 
14 commercial builders would charge to build it. Number of 
15 stories, the extent of damage, the detectors, whether they 
16 performed or not. 
17 It talks about the type of smoke, what caused the 
18 smoke, the avenues of travel, the type of structure. And then 
19 at the bottom it has the battalion chief or the person in 
20 charge of the fire and it also has the person who filled it 
21 out. 
22 Q (BY MR. O'CALLAHAN) And in this case is the 
23 information contained on here consistent with the results of 
24 your investigation? 
25 A Yes. 
Q Now, your name doesn't appear anywhere on this 
particular document, does it? 
A No. 
Q Does Mr. Peterson's appear on here? 
A No. 
Q Is this then something that you would review before 
it was sent in? 
A Yes, our policy is that we look — before any of 
these are finalized, our person that does the UFIRS or Utah 
Fire — she sends it up and we make the determination what the 
cause of the fire is and it doesn't go out to file until we 
look at all of them and approve it. 
Q Now, with respect to your — let me back up. 
On some of the lines there are references to page 
numbers. And just by way of reference, on line J where it 
talks about, "Complex," there's a note that says, "See page 155 
to 156." Could you explain to us what that is. 
A This is the book that we used at this time. They've 
since changed it, so this is the book I brought to the court of 
what we do. So when we need to fill out like line J, the type 
of complex it is, we'll look in here on line J and it will tell 
us the complex. These are the original ones that you fill out. 
It tells you the type of complex. 
So you go down here and the complex is 42, so you 
come back down here to 42 and it says complex. Then it says, 
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1 you know, that it's an apartment complex. 
2 Q Does the number 42 refer to the fact that it's an 
3 apartment complex? 
4 A Yes. 
5 Q Is there a different number, for example, for a 
6 residential single-family dwelling? 
7 A Yes. 
8 Q Okay. And then does the format that you described, 
9 the page referencing system, also contain references to, for 
10 example, area of fire origin and page references to go to look 
11 for what numerical code would apply? 
12 A Yes. 
13 Q And by the same token, they are — in terms of on 
14 line L there's a reference to which pages to see to determine 
15 the form of heat of ignition; correct? 
16 A Yes. 
17 Q Could I take a look at the pages that are referenced 
18 there, 169 to 171 — 
19 A Sure. 
20 Q — in the manual? It looks like this gives you a — 
21 In terms of the form of heat ignition, there are 
22 dozens of selections. Is that a fair statement? 
23 A Yes. 
24 Q And there are different categories that are applied, 
25 everything from heat from explosives and fireworks to heat from 
1 natural sources; right? 
2 A Yes. 
3 I Q And was it the custom and practice for you to go back 
4 and review the particular options that were available and then 
5 to make sure that the correct number was filled in? 
6 A Yes. 
7 MR. LUND: Your Honor, it seems like — 
8 THE COURT: Yeah, I'm pretty close, Mr. O'Callahan, I 
9 think we're going to be at a point where he's filled in number 
10 3 million or number one, it's going to be redacted because it 
11 strikes me that that is a conclusion. I don't know that for 
12 sure. I appreciate that you want to talk about, you know, the 
13 form, but I think we're going to get to a point now where I am 
14 going to sustain the objection as being a conclusion that I've 
15 already ruled he cannot come to tell us about today. 
16 Q (BY MR. O'CALLAHAN) Well, is it fair to say, 
17 I Mr. Long, that you took your job of filling out these forms 
18 J pretty seriously? 
19 A That's my job and this is what I do. 
20 Q Okay. And you would go back and check them to make 
21 sure that the correct information was contained in this; 
22 correct? 
23 A Yes. 
24 Q And before this was sent into the central data bank 
25 in Utah, you'd have a chance to review it? 
1 A Yes. 
2 Q As I understand it, this was prepared for every fire 
3 which required an investigation; is that correct? 
4 A Yes. 
5 MR. LUND: We've covered this, Your Honor. 
6 Q (BY MR. O'CALLAHAN) And there's a copy maintained by 
7 the City of Salt Lake? 
8 A Yes. 
9 Q There's also a copy that goes into the State of Utah 
10 data bank? 
11 A Yes. 
12 Q And then the State of Utah actually forwards that 
13 information to a national data bank? 
14 A Yes. 
15 Q Now, with respect to the photographs that you took, 
16 did you take any photographs of any of the light fixtures in 
17 the hallway? 
18 A I took a — yeah, there was a photograph of the 
19 ceiling and there was — I don't recall whether there was a 
20 light fixture there or not. 
21 Q Did you take any photographs specifically of the 
22 furnaces that were in the utility closet? 
23 A Just the photographs that we have here. 
24 Q They happened to be in other photographs that — 
25 A In proximity to it, yeah. 
Q And it's also correct to say that you took at least 
three photographs of the water heaters that were in the utility 
closet; correct? 
MR, LUND: Your Honor, not only is that leading, it's 
pushing the ruling. 
THE COURT: I don't think it's pushing the ruling at 
all. I don't know what it serves since he has already said 
what the pictures were, but I think — I sustain the objection 
because it is a leading question. 
Q (BY MR. OfCALLAHAN) Well, in terms of the file that 
you have there, the investigation report narrative was 
completed by the Salt Lake County fire department; correct? 
A Yes. 
Q Okay. However, the incident report was actually 
filled out by your fire department, the City of Salt Lake Fire 
Department; right? 
A Yes. 
Q Now, what I would like to do at this point is to mark 
the folder as Exhibit 131 containing the portions of the 
report. Also, Mr. Long, could we mark — 
THE COURT: What makes you think — I don't think 
we're making redactions on his report, I don't think we're 
going to do that. I mean we might all agree to photocopy it 






















































O'CALLAHAN: Fair enough. But I'd like to mark 
with the Court's permission, so we have the file. 
WITNESS: This is not the original, this is just 
original. 
COURT: Okay. 
0'CALLAHAN: Oh, you brought a copy of — 
COURT: So we can beat it up if we want? 
WITNESS: The original is this, it stays in the 




MR. 0'CALLAHAN) Have you talked to Mr. Peterson 
tre in the past couple of years? 
I haven't. I haven't spoke to him since he left. 
spoke to him once since he left. 
Okay. And in terms of your own involvement, you're a 
an NFPA committee; correct? 
Yes 
What's the NFPA? 
It's a guide for fire explosion investigation, 
This is the book here. 
And 
The 
what book are you referring to? 
National Fire Protection Association 921 Guide 
and Explosion Investigations. 
And 
Yes, 
you're actually on the committee — 
I am. 
— that reviews that book and writes that book; 
correct? 
A 





OfCALLAHAN: Thanks. That's all I have, although 












file and material that you've 
By implication, we're keeping 
: Yeah, you can keep it. 
Thank you. 




Thank you, Mr. 0'Callahan. 
I have no questions of this 
Your Honor. Thank you. 
THE 
MR. 










COURT: Mr. Lund? 




And the top 
CROSS EXBMINRTICN 
you what we've marked as 203-
that you took. 
one shows the downside of the 
and the bottom one shows the top side; is 
Yes 
At the fire 
Yes 
scene the day of the accident 
brought. 
r those. Is 
Honor. 
witness, 
A, a couple 




1 MR. LUND: I'll offer 203-A, Your Honor. 
2 THE COURT: Any objection from the plaintiff's on 
3 203-A? 
4 MR. O'CALLAHAN: I have no objection. I would offer 
5 the entire group of photographs that Mr. Long — 
6 THE COURT: Any objection to — 131-1 through 24, 
7 right? 
8 MR. O'CALLAHAN: Correct, Your Honor. 
9 THE COURT: Any objection to those from the 
10 defendants? 
11 MR. LUND: No objection to those, Your Honor. 
12 THE COURT: Those will be admitted, then. 
13 (Plaintiff's Exhibit Nbs. 131-1 throu^i 131-24 
14 were received into evidence.) 
15 MR. LUND: May I show my big picture to the jury? 
16 THE COURT: Sure. Looks like a bigger version of 
17 what they've seen already. 
18 MR. LUND: Yes, sir. Nothing further, Your Honor. 
19 THE COURT: Anything else on redirect, 
20 Mr. O'Callahan? 
21 MR. O'CALLAHAN: Your Honor, I would just ask that we 
22 mark the Fire Incident Data Report as exhibit next in order for 
23 Plaintiff, which I think is 134. 
24 THE COURT: Do you know if — they say it's 134. 
25 We're going to go ahead and follow through with what you're 
numbering as. 
MR. O'CALLAHAN: Thank you. And then I would offer, 
subject to further discussion with the report, Exhibit 131, 
which is the complete report, and 134. And I would also — 
THE COURT: No. 131 appears to be the folder that 
holds the report. 
MR. O'CALLAHAN: Yes. 
THE COURT: And 131-1 through 24 are the photos. So 
kind of like they're subparts of 131. Is that it? 
MR. O'CALLAHAN: That's it. And then I'm also 
incorporating 131 because it's material that Mr. Long brought, 
an exemplar form of the Utah Fire Incident Reporting System 
which he indicated — 
THE COURT: When you say "exemplar," it's kind of 
like a worksheet or something? Not the form, but — 
MR. O'CALLAHAN: It was the form that was in use in 
1996; correct? 
THE WITNESS: Yes. 
THE COURT: Blank form? 
MR. O'CALLAHAN: But it's a blank form. And I would 
offer 131 and 134 into evidence as well. 
THE COURT: Any objection to 131 and 134? 
MR. SUTTON: Yes, Your Honor. 
THE COURT: And those are? 
MR. SUTTON: Well, 131 we need to talk about what 
Rft 
1 redactions, if any — 
2 THE COURT: I think Mr. 0fCallahan mentioned that it 
3 was subject to that. 
4 1 MR. SUTTON: Okay. No. 134, we have not seen it 
5 outside of — in its entirety — 
6 THE COURT: Just your workbook to give you the codes? 
7 THE WITNESS: Yes, I was asked to bring it. 
8 MR. SUTTON: May we reserve that until we have an 
9 opportunity to look at it, Your Honor? 
10 THE COURT: That's a fair way to do it. Reserve the 
11 ruling on 134. 
12 MR. SUTTON: Thank you. 
13 THE COURT: Okay. Any other questions you wanted to 
14 ask of Mr. Long? 
15 MR. OfCALLAHAN: Nothing further, Your Honor. Thank 
16 you. 
17 THE COURT: We'll excuse Mr. Long. Thank you. 
18 THE WITNESS: Thank you, Your Honor. 
19 MR. OfCALLAHAN: Your Honor, the next witness will be 
20 Joseph Fandey. 
21 THE COURT: We have to take a recess and talk a 
22 little bit about what he's going to say. So, Mick, if you will 
23 guide the jurors out for a little recess. 
24 (Jury exited the court room.) 
25 THE COURT: In voir dire about all we need to worry 
1 about so far is what Mr. Fandey knows about these are the 
2 Americans' knowledge of what was going on. Is that a fair 
3 thing to say? We don't need to know everything he's going to 
4 tell us. 
5 MR. SUTTON: No, I think we just need to know — 
6 THE COURT: How he knows what he knows if he knows 
7 it? 
8 MR. SUTTON: Exactly. 
9 THE COURT: Any question on what we're trying to 
10 inquire into right now? 
11 MR. O'CALLAHAN: Yes, Your Honor. He was deposed, he 
12 gave a report in this case, and I am not — it seems to me this 
13 is ground that's already been tilled. He either knows or he 
14 doesn't know. 
15 THE COURT: Right. Well, I guess what I'm worried 
16 about is if he says he knows, you get into it, and when he's 
17 examined on cross-examination it turns out he knows because Bob 
18 and Carol told him about it. That's what I'm worried about, in 
19 all candor. 
20 MR. ZAGER: Just admonish him that he's — 
21 THE COURT: That he's got to know what I'm worried 
22 about? I'm not trying to be flippant, but — 
23 MR. ZAGER: Well, I'm — 
24 THE COURT: So I'm saying, let's call him, let's do 
25 the voir dire. That's my decision. If you don't like it, 
1 you've made a record, I acknowledge you've made a record, 
2 J They've made the motion. I think given the questioning I heard 
3 on Mr. Long, it is a fool's errand if I don't do this. Fair 
4 enough? 
5 MR. O'CALLAHAN: Whatever the Court says. 
6 THE COURT: That is true. When it comes down to it, 
7 it's whatever I say. 
8 I MR. SUTTON: May I request that we take just a 
9 two-minute break? 
10 THE COURT: I'd just like to do this, and then — 
11 JOSEPH EBNDEY, 
12 called as a witness by the Plaintiff, having been duly sworn, 
13 was examined and testified as follows: 
14 THE COURT: I guess we'll go to you, Mr. Sutton. 
15 MR. SUTTON: Good morning, Mr. Fandey. 
16 THE WITNESS: Morning. 
17 VOIR DIRE EXBMINATICN 
18 BY MR. SUTTCN: 
19 Q Sir, what personal knowledge do you have regarding 
20 American Appliance Manufacturing's knowledge regarding ignition 
21 of flammable vapor hazard? 
22 A I have knowledge of their participation in the 
23 labeling, I have knowledge of their attendance at the meetings 
24 that I was at, I have knowledge of their participation in the 
25 water heater division of the GAMA through the meeting minutes. 
1 And, you know, I don't know what else you want, if I know 
2 about. I mean I participated in the meetings with them, so 
3 I've got quite a bit of knowledge about them. 
4 Q Your knowledge is attending meetings that a 
5 representative of American Appliance was also in attendance? 
6 1 A In part, yes. Also, the meeting minutes of that are 
7 close to the government and others of the GAMA water heater 
8 division meetings. 
9 Q Let's separate those first. The GAMA meeting 
10 minutes, were those meetings that you personally attended? 
11 A No. As I said, they were closed to us. 
12 Q So what happened at those meetings you would have no 
13 personal knowledge, other than your review of whatever the 
14 minutes said? 
15 A Right. 
16 Q Okay. What meetings did you personally attend that a 
17 representative of either American Appliance or American Water 
18 Heater was personally present? 
19 A A number of meetings with Henry Jack Moore. 
20 Sometimes he would sign in as American, sometimes he would sign 
21 in as Mor-Flo. These were ANSI committee meetings, ANSI 
22 Z21.10.1 subcommittee. I also ran into him in other 
23 subcommittees of GAMA Z21. 
24 Q Are you able to differentiate with your memory as to 
25 the meetings that Mr. Moore was there as the representative of 
1 American Appliance separate and apart from the meetings he was 
2 I there as the representative of American Water Heater? 
3 A He — no, I don't know that. I know that I would 
4 look at the meeting members and I could tell you who he signed 
5 J in for, but he was representing American and Southcorp and the 
6 whole — Mor-Flo, the whole nine yards. He was the main guy 
7 when I was working with him. 
8 J Q Did you ever have any personal conversations with 
9 Mr. Moore wherein he discussed with you his unique or 
10 I particular knowledge regarding flammable vapor ignition 
11 hazards? 
12 A I had conversations with him at the meetings, they 
13 I were not separate meetings, separate occasions during the 
14 meeting period, but just as we're having a conversation now in 
15 a I guess quasi meeting scenario, we had discussions like that 
16 I then, yes. 
17 I Q Is it your intention to testify today with respect to 
18 any particular statements that you heard Mr. Moore make at any 
19 time? 
20 I A More perhaps conduct, I don't — discussions of the 
21 occurrences at the meetings and the knowledge that they had 
22 because of their participation. I don't believe I'm going to 
23 J be talking about particular quotes or anything like that. 
24 Q Is Mr. Moore the only person from either American 
25 Appliance or American Water Heater Company that ever was in a 
1 meeting that you were at? 
2 1 A I can't say that he was the only one. I can say that 
3 I recall him. There were a number of people there that I 
4 didn't know at different meetings, but I do recall him. 
5 Q Mr. Moore is the only person that you can link to 
6 American Appliance or American Water Heater in terms of 
7 potential knowledge; correct? 
8 A That I can personally, yes, except for meeting 
9 minutes that designate other representatives like a Mr. Todd in 
10 the sixties and — 
11 Q And you don't know what transpired at either American 
12 Appliance or American Water Heater regarding upper management 
13 discussion, investigation, considerations of flammable vapor 
14 ignition hazards, do you? 
15 A I've never been to American Water Heater, so no. 
16 Q Your testimony that you're prepared to give is based 
17 upon your assessment of what you think they might have known 
18 based upon your review of certain documents; true? 
19 A In part. The rest of it is what I actually have said 
20 or had said by others at the meetings in which they were in 
21 attendance. 
22 Q But what Mr. Moore or American Appliance or American 
23 Water Heater did as a result of whatever was said at that 
24 meeting, you don't know, do you? 
25 A There is other documentation in the record that 
1 allows me to infer a lot of stuff, like the memo that was a 
2 I record of the telephone conversation between Henry Jack Moore 
3 and a Mr. McFarland telling them what they thought they needed 
4 in terms of a study, and then the AD Little After Action report 
5 where they said, well, we did the things — it didn't say it in 
6 these terms, but it basically said, we proved what Jack Morris 
7 J said we needed to have. 
8 Q Were you or were you not a participant in the 
9 McFarland/Moore telephone conversation? 
10 J A Oh, I was not, all I had was the memo, but it 
11 reflects pretty much what their state of mind was. 
12 I Q At least that is your impression? 
13 A For sure. 
14 I Q As you testify today is it your intention to recount 
15 any direct conversations you had personally with Mr. Moore? 
16 A I think we already answered that and the answer was 
17 J no. 
18 MR. SUTTON: Okay. I think that's all I have on voir 
19 dire, Your Honor. 
20 MR. LUND: Your Honor, I have one isolated subject. 
21 VOIR DIRE EXZftflHATICN 
22 BY MR. LUND: 
23 I Q You mentioned, Mr. Fandey, the name Mor-Flo. 
24 A Right. 
25 Q And you've mentioned Mr. Moore as the main person, 
1 the only person you personally would recall or testify having 
2 been involved in these meetings. 
3 Do you have personal knowledge of the relationship 
4 between the entity called Mor-Flo and the two entities in this 
5 lawsuit, specifically American Appliance and American Water 
6 Heater Company? 
7 A My understanding is that the Mor-Flo was succeeded by 
8 the other corporations. 
9 Q Do you know when it happened? 
10 A I don't. 
11 Q And how do you know anything about that? 
12 A How do I know anything about it? Because Jack Moore 
13 went from Mor-Flo to one of the American things without 
14 changing companies and sign-out sheets. 
15 Q So that's not something, for example, you've gone and 
16 looked at the corporate records to see when the companies 
17 changed names or what company bought — you have no direct 
18 knowledge of that, rather just observed Mr. Moore come and go 
19 with different titles besides his name? 
20 A Right. 
21 Q So you wouldn't be able to say Mr. Moore at the time 
22 he was at that meeting was getting a paycheck, for example, 
23 from this company or that company? 
24 A I can only tell you who he asserted on the sign-in 
25 sheet that he was representing. 
1 MR. LUND: Okay. 
2 J THE COURT: Do you want to ask any questions of him? 
3 MR. OfCALLAHAN: Your Honor, do I need to? 
4 I THE COURT: I don't know. I don't have a clue. 
5 VOIR DIRE EXBMINATICN 
6 BY MR. O'CALTAHAN: 
7 J Q Mr. Fandey, your contacts with Mr. Moore came in the 
8 context of your work with the CPSC; correct? 
9 A Yes, sir. 
10 Q And you remember various committees that Mr. Moore 
11 was a member of; correct? 
12 A Yes, sir. 
13 Q And Mr. Moore, during the course of your association 
14 with him on those committees, represented himself to be there 
15 on behalf of a number of entities; correct? 
16 A That's correct. 
17 Q And those entities included American Appliance and 
18 American Water Heater Company; correct? 
19 A Often he was only signed in as American, but yes. 
20 MR. O'CALLAHAN: All right. Thanks. That's all I 
21 have. 
22 THE COURT: Should we excuse Mr. Fandey for a minute 
23 and we'll do our oral argument? 
24 Mr. Sutton? 
25 MR. SUTTON: Your Honor, I would submit to the Court 
1 that based upon the voir dire, it is very clear that Mr. Fandey 
2 does not have personal knowledge with respect to what was done 
3 or not done, what was known or not known by either of the 
4 defendants. The attempted testimony that is going to be 
5 proffered to the jury is, this is my conclusion as what they 
6 should have known, and I think that that is inappropriate. 
7 THE COURT: You don't think it's fair for him to say 
8 X from that company was there and Y was discussed, why not 
9 that? 
10 MR. SUTTON: Well, we have no foundational showing — 
11 for example, how do we know that Mr. Moore was in the room, how 
12 do — 
13 THE COURT: If he can't get that far, that's fine, 
14 but he seems to think he can. He said Moore was there and this 
15 is what we talked about. Why isn't that appropriate? 
16 MR. SUTTON: There's no foundational showing that 
17 even if Moore was in the room that he understood it, that he 
18 knew it, that he took it back to the company, that it was 
19 discussed with upper management. 
20 THE COURT: Fair. So? I'm just asking you, so what? 
21 MR. SUTTON: The particular discussions in the 
22 meeting, Your Honor, I would submit to you are hearsay^ 
23 THE COURT: Okay. 
24 MR. SUTTON: How does Mr. Fandey recount what went on 
25 at those meetings without there being a hearsay problem? 
1 THE COURT: You got a different question than the one 
2 J I'm asking you. So if he says — if Mr. Fandey gets up and 
3 says, During the meeting, I said A, B and C and Moore was 
4 sitting there, what's the problem with saying that? What's the 
5 problem with having him testify as to that? 
6 MR. SUTTON: If Mr. Fandey's statement is, "I said," 
7 then I think that's not a problem, so long as he can 
8 substantiate by his personal memory or his refreshed 
9 I recollection that Mr. Moore was there and in the room when he 
10 I said it. 
11 THE COURT: Right, I thought that was kind of 
12 foundation that he asserted. Okay. Beyond that, though, you 
13 think that there's the hearsay problem that he's recounting — 
14 MR. SUTTON: I do. 
15 I THE COURT: — testifying as to hearsay as to what 
16 occurred in the meetings? All right. 
17 Any other problems you raise other than this 
18 knowledge by upper echelon and all that that I ought to take 
19 into account? 
20 MR. SUTTON: None that come to mind, Your Honor. 
21 THE COURT: Mr. Lund, your thoughts? 
22 MR. LUND: Well, I guess I'd just simply add this, in 
23 my mind it's fairly clear that if it's percipient witness to 
24 Mr. Moore being in a room somewhere and can actually remember 
25 that, that's just a fact, and I don't think that he can 
1 actually establish that Mr. Moore was there at a certain point 
2 in time. I think that is probably appropriate testimony. Now, 
3 he seems to be generalizing. But to the extent he can be 
4 specific, I think that's probably appropriate. 
5 What was said in those meetings is out-of-court 
6 statements. Those statements, whether — frankly, whether they 
7 were said by a stranger to the proceedings or by Mr. Fandey, 
8 remain an out-of-court statement. Hearsay is defined as an 
9 out-of-court statement, it's not defined as out-of-court 
10 statements by people other than the witness. I can't say, 
11 Well, Judge, I'm here to testify that I yesterday told my wife 
12 to have a nice day without being in violation of the hearsay 
13 rule because you weren't there when that conversation took 
14 place. So that may be a fine distinction and may not really 
15 matter because I'm not sure Mr. Fandey can testify to something 
16 he actually said in those meetings as opposed to hearing what 
17 was said and now reporting it. So like I said — 
18 THE COURT: Probably not buying into the fine 
19 distinction you've made, but you don't add anything other than 
20 it would be hearsay? 
21 MR. LUND: Yeah. And I guess I'd point out we did 
22 deal with this in the motion, your ruling was you didn't want 
23 him to function as an historian of the whole CPSC rulings, so 
24 we are focused on what specific evidence he's got that connects 
25 somebody that knows something to the defendants. 
1 THE COURT: That is — I mean he may have other 
2 I testimony, but that's the problem. 
3 I Mr. 0'Callahan or Mr. — 
4 J MR. OfCALLAHAN: Your Honor, obviously there's the 
5 J hearsay exceptions appropriate to state of mind and notice. 
6 I THE COURT: You lost me there. State of mind? 
7 I MR. 0'CALLAHAN: The corporate state of mind when 
8 they have a representative at meetings. 
9 THE COURT: Now, wait, let me just think out loud. 
10 You mean the state of mind has to be some statement by that 
11 representative? If Fandey gets up and says A, B and C 
12 happened, that can't be an exception to the hearsay rule based 
13 on somebody out there listening to it? Is that what you're 
14 I saying to me? Aren't you trying to know what Moore knew, isn't 
15 that why you're offering this? 
16 MR. O'CALLAHAN: Yes. 
17 THE COURT: Moore or the corporate entity. 
18 MR. O'CALLAHAN: Moore as the corporate entity. 
19 THE COURT: I mean it's not an exception to hearsay 
20 when I say, I said, blah, blah, blah, therefore it's admissible 
21 to what Moore knew? I've never heard that zing on it. 
22 MR. O'CALLAHAN: Well, maybe it's more of a notice 
23 I issue that matters were discussed at meetings with Moore 
24 present as the representative. 
25 THE COURT: Is there a notice exception in the 
1 hearsay rule? I'm not aware of this one. Guide me on that 
2 one. The notice exception to hearsay. 
3 MR. O'CALLAHAN: Your Honor, again, it's not being 
4 offered for the truth of the matter but notice of the facts. 
5 THE COURT: Okay. I'm sorry. If it isn't a fact, is 
6 it untrue? What I'm getting at is, you're saying, I'm not 
7 saying it's the truth, I just want to tell you it's the fact. 
8 I mean those are kind of synonymous, aren't they? 
9 MR. O'CALLAHAN: Well, I think that that's the 
10 purpose of the hearsay — the exception to the rule when it's 
11 being offered for purposes — 
12 THE COURT: I mean I think there are exceptions to 
13 hearsay as you say when they aren't offered for the truth, when 
14 they're like foundational, when they're getting us to a point. 
15 But in all candor, aren't you offering it for the truth of the 
16 matter that Moore knew this is what the status of the world 
17 was? 
18 I mean I guess this is one of Mr. Lund's fine 
19 distinctions, the truth of the matter you're trying to 
20 establish is that Moore knew this, and I guess you're not 
21 offering it for the truth of what Fandey says. It seems to me 
22 they're so intertwined you can't get around it by saying it's 
23 not offered for the truth. I'm sorry, but you're — Rule 803 
24 somewhere — 
25 MR. O'CALLAHAN: I think it's — yeah, 803-24 has the 
1 general exception. 
2 MR. LUND: Well, let's get away from 803-24, that's 
3 the one that requires notice of use of the noticeable 
4 exception, we've got to get — 
5 J MR. ZAGER: Your Honor, these are meetings talking 
6 about what are the problems with these water heaters. There's 
7 no other motive at these meetings other than to try to solve a 
8 problem dealing with water heater dangers. They're attended by 
9 manufacturers, the statements made at these meetings, what 
10 defendant calls hearsay statements, are statements made to make 
11 our society a safer place by dealing with problems related to 
12 water heaters. Now, section 24 clearly is exactly those kind 
13 of statements covered under 803-24. The statements are made 
14 with a guarantee, the statements are made for a purpose other 
15 than lawsuits and for no other motive other than to surround it 
16 by a guarantee of trustworthiness to deal with fundamental 
17 problems dealing with water heater dangers. 
18 THE COURT: How about sub (b), Mr. Zager, which says 
19 this: "The statement is more probative on the point for which 
20 it is offered than any other evidence which the proponent can 
21 procure through reasonable efforts." What if I concluded that 
22 a reasonable thing to do would have been to interview the 
23 recipients of this information and reject Moore, for one, 
24 somebody like that? And I could have concluded that that would 
25 have been a reasonable thing to do in reparation for this 
1 trial. That not being done, you failed if I concluded that 
2 way, in sub (b) which is one of the elements that would have to 
3 be established for Rule 24 to take effect. 
4 MR. ZAGER: Well, Your Honor, I'm not sure — I see 
5 where the Court's going with that and that would bring us a 
6 full circle back to — 
7 THE COURT: I guess I'm going back full circle 
8 because — 
9 MR. ZAGER: In response to that, I don't think (b) 
10 really qualifies the time at which the reasonable efforts are 
11 made. I think it could easily be interpreted that the 
12 reasonable efforts are those that need to be made at the time 
13 of trial, and I think this court has already held that 
14 Mr. Moore is unavailable at trial, certainly he's within the 
15 sole control and disposal of the defendant. 
16 THE COURT: I didn't conclude that, sir. I concluded 
17 that he's unavailable for trial because this court has no 
18 jurisdiction to force his appearance. That's my conclusion. 
19 MR. ZAGER: That's correct. So at this point in time 
20 as we argue the applicability of 803, Section 24, then at this 
21 particular time the most reasonable efforts that can be made to 
22 bring in this type of testimony is to allow Mr. Fandey to talk 
23 about those trustworthy statements made at these meetings where 
24 Mr. Moore attended. 
25 THE COURT: So if your argument is that 803-24 is how 
1 it gets in, I'd have to conclude I don't agree with that 
2 I interpretation of it. So unless there's another exception to 
3 the hearsay rule, it seems to me I'm — if I'm saying 24 is not 
4 the route in then I'm not going to allow it in. 
5 Any other argument on it from the plaintiffs? 
6 MR. O'CALLAHAN: Your Honor, yeah, I'd also say that 
7 it's a — Mr. Fandey could testify that he had a present sense 
8 I impression that Mr. Moore was present, that he was 
9 participating in the meeting, that he was listening to the 
10 discussions that occurred, and that there is — that he 
11 believed that Mr. Moore was having impressed upon him the 
12 information being communicated. 
13 I THE COURT: I don't mean to be rude, but isn't it 
14 fair to say, then, that Fandey could also say, I also have the 
15 present sense impression that Mr. Moore disregarded it and 
16 Mr. Moore is a cheating liar? I mean isn't it true that if I 
17 let you do what you're saying there is no limit to what 
18 Mr. Fandey can say? Is there a limit to what a guy — that's 
19 the way the rule is — what a guy can say, this is my present 
20 sense impression? 
21 MR. O'CALLAHAN: Your Honor, I think — 
22 THE COURT: I mean is there any limit? Where would I 
23 J draw the line? 
24 MR. O'CALLAHAN: Your Honor, I think that the line, 
25 first of all, would be drawn by virtue of the objections that 
1 I I'm sure that I would receive if I asked any questions along 
2 those lines. 
3 Secondly — 
4 THE COURT: You got an objection, but how would I 
5 overrule it if I follow your thought process that his present 
6 sense impression on whatever matter is allowed into evidence? 
7 What line do I use then to meet his objection? 
8 MR. OfCALLAHAN: Your Honor, I think that you could 
9 determine that the response would be more prejudicial than 
10 probative and, therefore, should be excluded. 
11 THE COURT: All right. I'm sorry, that's a different 
12 rule of evidence than the one — you see, what you want me to 
13 say is, this is a present sense impression exception. And I'm 
14 asking you, well, if I take that position, where do I end on 
15 any evidence ever offered? Do I go to another rule of 
16 evidence? Well, perhaps, but on this one you're dealing with 
17 the 803 exception. Where is my threshold to say, Oh, that 
18 present sense impression, that comes in, but, no, that one and 
19 this one don't. Where are the guidelines, where is my 
20 framework? 
21 MR. OfCALLAHAN: Well, Your Honor, I think the 
22 framework is contained in the context of the subject matter 
23 that's being addressed. And in this case we're talking about 
24 specific meetings that were regularly held, which in and of 
25 itself arguably is another exception to the hearsay rule, that 
1 they were regularly heldf they dealt with the specific subject 
2 I matter, that there are records contained or records maintained 
3 of those discussions and who was in attendance, and that that 
4 in and of itself should be sufficient to guide the court in 
5 terms of limiting the testimony. 
6 THE COURT: Okay. 
7 I MR. ZAGER: And further on that point, Your Honor, 
8 the contents of the discussions at these meetings would clearly 
9 fall under 803-6 and potentially 803-8 because the substance of 
10 the statements and information imparted while Mr. Moore was 
11 present are in writing. 
12 THE COURT: Okay. So let me think about what you're 
13 saying, then, Mr. Zager. Sub (6) you want to admit the minutes 
14 of the meeting? 
15 MR. ZAGER: Yes, Your Honor. 
16 THE COURT: Okay. And is Fandey — he must be a 
17 custodian, the custodian or other qualified witness, you're 
18 going to be able to lay the foundation there? 
19 I MR. O'CALLAHAN: Member of the subcommittee. 
20 THE COURT: It says, "The custodian or other 
21 qualified witness." So guide me, which is he? Is he the 
22 custodian or is he a qualified witness? 
23 MR. ZAGER: Your Honor, if the Court was — go ahead. 
24 MR. OfCALLAHAN: I was going to say he's a qualified 
25 witness because he's a member of the committee and was present 
1 at the time that the events recorded took place. 
2 THE COURT: Okay. 
3 MR. ZAGER: And in the alternative, if the Court 
4 was — if the defendant was to argue otherwise, we have listed 
5 in our expert designation all custodians of records, so we 
6 would simply have to go through the arduous task again of 
7 locating the custodian. But I agree with Mr. 01Callahan that 
8 Mr. Fandey would certainly be able to lay the foundation. 
9 THE COURT: Okay. And in the alternative is 8, 
10 right, which requires some kind of custodian, doesn't it? 
11 Well, it was. Maybe not. 
12 How do you respond to that, Mr. Sutton and/or 
13 Mr. Lund? 
14 MR. ZAGER: Under 8 it would be self-authenticating, 
15 Your Honor. 
16 MR. LUND: Well, first I guess we move from what can 
17 Mr. Fandey say to what documents might come in through 
18 Mr. Fandey. 
19 THE COURT: Right, I think we did move off the topic, 
20 yes. 
21 MR. LUND: And I guess the more critical — analyze 
22 whether a particular set of minutes are within this exception, 
23 but I don't think the 803-8 or 6 exception means that anybody 
24 that comes in can talk about this. 
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Do you have a life outside of this? 
: Not when I'm in town, Your Honor. 
One of the things is that under 803-8 — 
Do you have a life? 
Yes, sir. 
You probably really — do you like sleep 
I do. Probably more than I should. 
Okay. 
He has a life; Jean doesn't. 
The first question is that the record's 
prepared by the public official. 
COURT: How about 6, though, 6 looked like the 
one easier form to do. 1 
MR. 
front of me. 
the record. 
THE 
LUND: I don't have the chapter and verse in 
Maybe I could look at Mr. 0'Callahan's copy of 
Ef I remember, you've got to be a custodian. 1 
COURT: It says, "Custodian or other qualified 
1 witness." You raise an interesting point. Fandey says, I was 
2 there, I read the minutes a week after, seemed to me they were 
3 kind of consistent, so it seems like that would be a qualified 
4 witness. 
5 MR. LUND: What I'm wondering is about the rest of 
6 803-6 as to whether they qualify as a business record. 
7 THE COURT: Actually, it's a regularly conducted 
8 activity, it seems to have been expanded. 
9 MR. LUND: The record's got to be generated at or 
10 near the time of the activity. So I guess if we have a way to 
11 establish with this witness that this set of minutes was 
12 created at or near the time of the meeting, I don't know how 
13 we're going to prove that. I mean they aren't 
14 self-authenticating documents. 
15 THE COURT: I agree, I don't think that minutes are 
16 self-authenticating. 
17 MR. LUND: Somebody's going to need to say, and 
18 Mr. Fandey might be able to in some respects from personal 
19 memory — 
20 THE COURT: So I think what they're saying, we get 
21 these in and then Fandey will say more was there. So that's — 
22 I mean he doesn't have to talk about it but now comes in as to 
23 what it is he was there and part of. So that's — 
24 MR. LUND: That's right, and that's really why in 
25 addition to our motion on Fandey we made the motion on the 131 
1 exhibits, because there's lots of stuff we might have a problem 
2 with and now we're getting down to the few documents apparently 
3 they want to use. So there may be a few of those that qualify, 
4 but I guess whether they actually do, we've got to see what 
5 they offer, and until there's a document in — 
6 THE COURT: Right, that's an abstract until we see 
7 the --
8 MR. LUND: Until there is a document with the 
9 content, I think we're on — it seems — 
10 THE COURT: So you're saying we'll talk about it when 
11 we see it. 
12 MR. SUTTON: Your Honor, there's one other factual 
13 piece of information that I just want to supply. I don't 
14 believe it's an accurate statement with respect to all of these 
15 meetings that Mr. Fandey was a member of the committee. My 
16 memory is, though, in some of the minutes I've seen he was 
17 shown as a guest and was permitted to come to meetings from 
18 time to time that he wanted to come to. When I asked him at 
19 deposition if he'd ever been a member of the ANSI Water Heater 
20 Committee, he told me he didn't think so. So I don't think 
21 that he truly was a qualified member of the committee. 
22 THE COURT: I think we're stuck with the point that 
23 Mr. Lund makes. We've seen kind of the outlines of where this 
24 all is leading us and I guess with the jury in here we'll try 


























can say yea or nay right now about what he can or can't say. I 
hope I've let 
certain 
each party know what I'm inclined to do if 
things come up and when the objections are made I think 
I'll just rule on them. That's the best route for me to go. 
MR. 
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OfCALLAHAN: Thank you, Your Honor. 
SUTTON: Might we ask, Your Honor, that they at 
in advance — instead of the 131 exhibits, those 
ar documents that they intend to address in this 
THE COURT: I think what they would be doing is if 




of what it is. 
SUTTON: Okay. 
COURT: So we'll break for a minute. 
(A lunch recess was taken.) 




OfCALLAHAN: Thank you, Your Honor. 
Plaintiff will call Joseph Fandey. 
DIRECT EXAMINATION 





Sir, would you state your name for the record. 
My name is Joseph Fandey. 
Mr. Fandey, what's your present occupation? 
Primarily an attorney. 
1 Q And, Mr. Fandey, I want to go over your background 
2 and education, first of all. 
3 Where did you attend college? 
4 A I started at a little junior college in California 
5 called El Camino, then I was at the Naval Academy, and I went 
6 to George Washington University and I went to the University of 
7 Baltimore. 
8 I Q Now, you left the Naval Academy before you'd finished 
9 your degree? 
10 A Yes, I did. 
11 Q Why was that? 
12 A There were a number of reasons. One of the primary 
13 ones was that my orders were aboard a destroyer and I was 
14 probably the seasickest Ifd ever seen. On the little boats 
15 that we had to learn to drive on, I was the one always hanging 
16 over the fantail when we were out to sea. Went from about 180 
17 to 54 from being seasick. And then there were some things in 
18 my personal life too that encouraged it, but those are the 
19 large ones. 
20 Q After leaving the Naval Academy, you enrolled at 
21 George Washington? 
22 A Right. 
23 Q Did you receive a degree from there? 
24 A Yes, I did. 
25 Q What degree did you receive? 
1 A Bachelor of Science and mechanical engineering. 
2 Q After you completed your education there, did you go 
3 into the work force? 
4 1 A I did. 
5 Q And could you tell us what you did following your 
6 graduation? By the way, what year did you take your degree in 
7 mechanical engineering? 
8 A '73. 
9 Q Could you give us some idea as to what you did over 
10 the next couple of years? 
11 A Well, I was working for Atlantic Research, I believe, 
12 at the time I got my degree — no, Ifd moved on by then, I was 
13 at Washington Technological Associates and I was designing 
14 equipment for government agencies. And I did some design work 
15 in some consumer products, like we did a hair dryer design that 
16 I participated in. I helped to design a mixture of blades for 
17 a very complicated mixture for using solid propellants and for 
18 pharmaceuticals — not pharmaceuticals, but cosmetics that had 
19 to be real resistant to exposure. I designed some bridge 
20 cranes for use of the Polaris Poseidon Program, designed other 
21 equipment for training sailors. And then I worked for a time 
22 at a place called Data Design Labs where I was responsible for 
23 developing the logistic support programs for the new Trident 
24 submarines out of Vanguard, Washington. 
25 Q In 1975, did you go to work for an agency of the 
1 federal government? 
2 A Yes, I did. 
3 Q What agency was that? 
4 A The Consumer Product Safety Commission. 
5 Q And that's a federal agency; correct? 
6 A It is. 
7 Q Did the CPSC have a particular goal or mission? 
8 A Our charter was to reduce or eliminate unreasonable 
9 risks of injury from consumer products. 
10 J Q And when you initially went to work there, what 
11 position did you take? 
12 A For personnel purposes I was a mechanical engineer; 
13 in terms of a job function, I was a project manager. I was 
14 actually called a standards coordinator; but the function was 
15 project manager. 
16 Q And at the outset, what project were you responsible 
17 for managing? 
18 A Well, at the outset we were mainly doing petitions. 
19 And I had petitions in sports and recreation, I had petitions 
20 in poisons, flammability, I even had a petition to ban on 
21 Anthrax at the time, some fabrics that were coming in from 
22 overseas that had Anthrax in them. 
23 Q And how long did you remain a standards coordinator? 
24 A Until the agency was reorganized in — I believe it 
25 was '78. 
1 Q And in 1978, you undertook a new position? 
2 A Yes, I was transferred into the engineering 
3 department where most of the standards coordinators went. 
4 Q And in the engineering department were you given 
5 particular responsibilities? 
6 A Yes. Initially, I was the person in charge of sports 
7 and recreation equipment and had ancillary assignments in the 
8 area of home appliances, and we called it household structures 
9 organization. That's what it was called, but it was primarily 
10 home stuff, from insulation to appliances. 
11 Q What title did you have in the engineering 
12 department? 
13 A Initially it was engineer, then it was senior 
14 engineer, then I was a branch chief. 
15 Q Somewhere along the way during your career at the 
16 CPSC, did you go to law school? 
17 A Yes, I did. 
18 Q And when did you start law school? 
19 A I believe it was in '79. 
20 Q And when did you receive your degree? 
21 A I believe that was '83. 
22 Q And that was from the University of Baltimore? 
23 A Yes, sir. 
24 Q Okay. How long did you remain a senior engineer in 
25 the engineering department? 
1 A Until I became a branch chief, and that was about — 
2 gosh, about two years after the reorganization. 
3 Q That would have been 1980, f81? 
4 A Something on that order, yeah. 
5 Q And how long were you a branch chief? 
6 A I was a branch chief for about ten years. 
7 I Q And what branch were you in charge of? 
8 A Household structures branch. 
9 Q Could you give us some idea of what products were 
10 under the domain of the household structures? 
11 I A Yes. We were responsible for a lot of products, 
12 stairs, ramps and landings, architectural blazing, gas 
13 appliances, insulations — 
14 Q Did you say insulation? 
15 A Yeah, like formaldehyde foam insulation band was done 
16 in our group. 
17 I Q Within the area of gas appliances, could you tell us 
18 what particular household products fell under your purview? 
19 A Well, stoves, furnaces, water heaters, gas logs. 
20 Anything that was gas powered was in our group. The electrical 
21 stuff was in a different group, in the electrical engineering 
22 group. 
23 Q And why was that? 
24 A Because the hazards associated with those are 
25 primarily electrical. 
1 Q And that would have included things like coffee 
2 makers and toasters and things of that nature? 
3 A Exactly. 
4 1 Q So as the branch chief of household structures, what 
5 were your duties and responsibilities? 
6 1 A I was to marshal resources, select people to do 
7 particular jobs, supervise them, give them guidance, review 
8 their work, make sure that it met the technical and the legal 
9 requirements that we had to withstand judicial scrutiny of 
10 anything that we published or relied on. 
11 Q And how long did you remain branch chief in the 
12 household structures department? 
13 A About ten years. 
14 Q And what position did you undertake after that? 
15 A Well, for a period of about nine months I was given 
16 some trial training at the US Attorney's Office where I got an 
17 interagency assignment and gave me — the agency was trying to 
18 get trial trained attorneys at the same time that Congress was 
19 trying to get us to get rid of some our attorneys. So I was an 
20 engineer and I was safe that way, but they sent me to the 
21 Department of Justice, that meant I got to become trial 
22 trained. 
23 Q And during the course of that nine months, it was 
24 your job to try cases in the District of Columbia? 
25 A That's correct. 
1 Q Did any of those cases have to do with consumer 
2 products? 
3 A No, this was all criminal work. 
4 Q After you completed that nine-month stint, what did 
5 you do next? 
6 A I went back to the commission and was assigned as the 
7 project manager for gas appliances that we had again 
8 restructured. So we weren't in the same relationship but I was 
9 again put in as a project manager, but this time for fire and 
10 gas appliances, is what they called it. 
11 Q Were there additional products that then fell under 
12 your domain apart from the ones that you'd been responsible for 
13 as the branch chief of the household structures? 
14 A Yes. We had things like smoke detectors and fuel gas 
15 detectors that were coming in. There was some work on stove 
16 fires and extinguishment that eventually we separated out 
17 because our workload became focused more and more on gas water 
18 heaters. 
19 Q In terms of your work in the gas appliances field, 
20 did you become acquainted with various aspects of the gas 
21 appliance industry over the course of your years? 
22 A Yes. 
23 Q Did you become involved with various organizations 
24 that dealt with gas appliances? 
25 A I did. 
1 I Q Could you give us an idea of the organizations that 
2 you dealt with in your capacity as the manager of the division 
3 dealing with gas appliances? 
4 A Well, we dealt with the National Fire Protection 
5 Association, we dealt with the National American Standards 
6 Association, that's our institute, I mean, that's a voluntary 
7 standards group. We dealt with GAMA, which is the Gas 
8 Appliance Manufacturers Association. Those are the primary 
9 ones that we dealt with. We also had interfaces with AHAM, 
10 which is American Home Appliance Manufactures, and a few others 
11 to a lesser degree. 
12 Q Could you tell me the nature of your involvement with 
13 the National Fire Protection Association? 
14 A Well, they write a couple of standards that were 
15 pertinent to us. First is the National Fuel Gas Code, and the 
16 other one that we were interested in was the National LP Fuel 
17 Gas Code, liquid petroleum. 
18 Q How about the American National Standards 
19 Organization, could you tell me the nature of your involvement 
20 with that group as a result of your position with respect to 
21 household appliances? 
22 MR. LUND: Could we have some time frame as to 
23 foundation? 
24 THE COURT: I guess when. 
25 Q (BY MR. O1CALLAHAN) All right. As I understand it, 
1 you became the branch manager in 1980? 
2 A Approximately, yes. 
3 Q And was it 1980 onwards that you became involved with 
4 these various organizations? 
5 A Actually, I had some peripheral relationships with 
6 them before that, but they became the focus of our work after 
7 that, yes. 
8 Q Okay. And, for example, with the NFPA did your 
9 involvement start in about 1980? 
10 A Within NFPA, we were involved in the sense that we 
11 relied on their codes, but we started having more interface 
12 with them in the late eighties and the early nineties. 
13 Q How about ANSI, were you involved with that 
14 organization, the American National Standards Organization? Or 
15 is it the American National Standards Institute? 
16 A Institute. 
17 Q American National Standards Institute, were you 
18 involved with them before you became a branch manager in about 
19 1980? 
20 A Yes, I was. 
21 Q Was that a peripheral involvement? 
22 A No, we were working with the ladder subcommittee on 
23 ladder standards, that's the A14 Committee, and I was very 
24 actively involved with them at that time. 
25 Q When you became the branch manager dealing with 
1 household structures did you become involved with ANSI 
2 committees dealing with gas appliances? 
3 A Yes, that's the Z21 Committee and the Z83 Committee 
4 on heavy industrial kinds of things, 
5 Q And you indicated that ANSI is a voluntary 
6 organization? 
7 A That's correct, 
8 Q Could you tell us what the charter or the mission of 
9 ANSI is, at least as you understood it when you became 
10 involved? 
11 A Well, they are charged with writing voluntary 
12 standards. They're referred to as minimal standards or minimum 
13 standards. And basically what that means is that they've got 
14 to be approved by a vast majority of the industry members or 
15 the members of the committee before they even get raised to a 
16 more global area voting. And basically it boils down to if 
17 everyone can meet the standard at the time it's proposed then 
18 it's likely to go through, but if somebody has a problem with 
19 it, then it's unlikely to go through. 
20 Q Were there subcommittees of the Z21 Committee? 
21 A Yes, there were. 
22 Q Could you give us an idea of which subcommittees that 
23 you were involved with starting in 1980 up through the time 
24 that you left the agency. 
25 A Well, I don't recall the sub numbers on all of them. 
1 Q Right, every one has a specific number that may run 
2 into three or four digits; correct? 
3 A Yes. 
4 Q But they're all ANSI Z21 --
5 A Subcommittees, right, 
6 Q Okay. Well, if you could tell us the products, that 
7 would be fine. 
8 A Control valves and controls was one of the 
9 subcommittees; furnaces was another subcommittee; water heaters 
10 was another; pool heaters; a little bit of involvement with the 
11 stove folks. And I was involved with people working on the 
12 labeling subcommittee. ANSI came out with some labeling rules 
13 and I was involved in that work too. 
14 Q Was that a Z21 committee or was that under a 
15 different ANSI? 
16 A That was a more global committee, yeah. 
17 Q Now, focusing in particular on the ANSI subcommittee 
18 that dealt with water heaters, when did you initially become 
19 involved with that? 
20 A The first time would have been around the time that I 
21 became a branch chief, late '70, early f80s. 
22 Q And what was the nature of the contact that you 
23 initially had with that particular subcommittee? 
24 A The first contact had to do with explosions of water 
25 heaters, having to do with pressure and temperature sensing. 
1 And then that got expanded to looking at some of the gas 
2 appliance — I mean the gasoline ignition issues, flammable 
3 vapors, as we refer to them. That was the initial set of 
4 contacts. 
5 Q You indicated that ANSI is a voluntary organization 
6 and the committees are made up of members of — some of the 
7 committee members certainly are members of the industry; is 
8 that correct? 
9 A In this case, Z21.10.1, it's essentially all industry 
10 people. But the industry is broader than just manufacturers, 
11 it's manufacturers of the water heaters, manufacturers of 
12 component parts, gas distributors, those kinds of folks. 
13 There's very rarely other people who are members than that 
14 group. 
15 Q And the particular subcommittee that dealt with water 
16 heaters, about how many members were there in that committee? 
17 A Off the top of my head, probably about 20. 
18 Q And in terms of the rules of the committee, what 
19 would it take to get something passed from the particular 
20 subcommittee — or maybe I'm getting ahead of myself. 
21 Explain to us how ANSI worked during the time that 
22 you were involved with the water heater subcommittee. 
23 A Basically, a provision would be proposed and then it 
24 would be commented on and there would be a number of meetings 
25 that were held to go over this particular proposal, whatever it 
1 was. 
2 Then there would be a vote at the subcommittee level, 
3 and depending on how the vote was they would have to meet more 
4 times. Typically there would be a couple of negative votes and 
5 then they would have to get those resolved before they could go 
6 forward. Essentially it was about 80 percent, as I recall it, 
7 of the membership had to vote in favor of it after the 
8 negatives had been resolved in order to move it up to the next 
9 level. 
10 Q In terms of the Z — now, Z21.10.1, is that the water 
11 heater subcommittee for ANSI? 
12 A Yes. 
13 Q Okay. And during the course of your years on the — 
14 let me — 
15 How long did you continue to be involved with that 
16 particular subcommittee at ANSI? 
17 A During the eighties, we had an involvement that was 
18 probably about a year long, in the early part; in the middle 
19 years, we had a couple-of-year involvement regarding water 
20 temperature and presets; and then toward the end of it we had 
21 another labeling effort with the subcommittee that had to do 
22 with the flammable vapor ignition; and then in the early 
23 nineties, after I became project manager for this, we had 
24 intensive relationships with them. We attended most of the 
25 meetings through all that time, but our role in terms of trying 
1 to guide standards or influence them to do other things was not 
2 intense until the early eighties. 
3 Q Okay. And would you personally attend meetings of 
4 the subcommittee whenever you were able? 
5 A I attended a great number of them, yes, especially 
6 after '90. 
7 Q And as a result of your attendance at the committees, 
8 did you become acquainted with other members? 
9 A Yes, I did, to one degree or another, yeah. 
10 MR. LUND: May have some effect on evidence which was 
11 that he was a member. I think the statement today has been 
12 he's involved — 
13 THE COURT: Excuse me? 
14 MR. LUND: I move to strike to the extent he's 
15 referring to himself as a member until that's established that 
16 he's actually a member of one of these committees. 
17 THE COURT: Overruled. Go ahead. 
18 Q (BY MR. O'CALLAHAN) Go ahead. During the years when 
19 you were attending meetings of the ANSI subcommittee on water 
20 heaters, did you become acquainted with individuals from 
21 various water heater manufacturing companies? 
22 A I did. 
23 Q Did you become familiar with somebody who was a 
24 representative of American Appliances Company? 
25 A I became familiar with Henry Jack Moore, who — 
1 Q Hold it. Did you also become acquainted with someone 
2 who was represented to be the representative of the American 
3 Water Heater Company? 
4 A Henry Jack Moore. 
5 Q Is it correct to say that the same person who 
6 represented American Appliances was also the representative for 
7 American Water Heater Company? 
8 MR. LUND: It's leading, Your Honor. 
9 THE COURT: Sustained. 
10 Q (BY MR. O1CALLAHAN) Did the American Water Heater 
11 Company have a representative, at least during the years that 
12 you were involved, who was a person other than the 
13 representative of the American Water Heater Company? 
14 A He would — Jack Moore would sign in as American a 
15 lot of times, sometimes he would sign in as Mor-Flo, and 
16 sometimes he would sign in as American Appliance. He was the 
17 only member that I knew of that was associated with them. B'rom 
18 time to time they may have had one of his assistants or 
19 something, somebody else from the company there, but they 
20 weren't the official representative. 
21 Q But when Henry Jack Moore was at a water heater 
22 subcommittee meeting, you saw him as a representative of both 
23 American Appliances and of the American Water Heater Company? 
24 A Yeah, at that time we didn't distinguish him and v/e 
25 took him at — as all of those. 
1 Q You also mentioned that there was another 
2 organization that you became involved with, and that was GAMA. 
3 Is that the Gas Appliance Manufacturers Association? 
4 A That's correct, 
5 Q And could you tell us what that organization is? 
6 A GAMA is an industry organization, industry 
7 association. They have various divisions. One of the 
8 divisions is the water heater manufacturers group or division, 
9 and they represent the manufacturers of water heaters. That's, 
10 I believe —• and documents that I've seen from them is where 
11 the decision making was done on what they were going to do at 
12 the GAMA level. 
13 MR. LUND: Judge — 
14 THE COURT: I think it's beyond the scope of the 
15 question, so sustained as to not responsive at this juncture of 
16 the question. 
17 MR. LUND: And I'll move to strike that section. 
18 THE COURT: Well, I don't think the whole question 
19 can be stricken, I think we can strike it after — 
20 We are on line 17 through 20 and it begins with, 
21 "That," that's at the end of line 17 through 20. 
22 (Note from reporter regarding last statement by the 
23 Court: The page and line numbers do not remain the same in 
24 finished transcript as they were on real-time screen.) 
25 I think that's not responsive to the question, it was 
just volunteered, needs to be stricken. 
Q (BY MR. OfCALLAHAN) Now, the Gas Appliance 
Manufacturers Association was a group that you had contact with 
as a result of your position at the CPSC; correct? 
A That's correct. 
Q And in particular you had contact with the 
organization called GAMA with respect to issues that dealt with 
water heaters; correct? 
A Yes. 
Q And, again, that was just part of something that fell 
within your responsibilities as the chief of the branch dealing 
with household structures? 
A That's correct. 
Q Now, with respect to GAMA, were you invited to their 
meetings? 
A Oh, no, not to GAMA, no. 
Q Now, would you have meetings with representatives 
from GAMA on occasion? 
A Frequently, yes. 
Q Would you also receive material from GAMA that they 
wished you to review? 
A That's correct. 
Q And, again, the material that we're talking about had 
to do with water heaters; right? 
A Well, many things, but also water heaters, yes. 
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1 Q At least when you dealt with the group that focused 
2 on water heater issues, that was the nature of the material 
3 that was being provided to you? 
4 A Correct. 
5 Q And to your knowledge, did the American Water Heater 
6 Company have a representative in GAMA? 
7 A Yes, they did. 
8 Q And who was that? 
9 A Generally it was Henry Jack Moore. 
10 Q How about American Appliances, did they have a 
11 representative to GAMA? 
12 A Not that I could distinguish from Henry Jack Moore. 
13 Q So, again, it was the same situation where Henry Jack 
14 Moore was wearing more than one hat? 
15 A That's what it appears to be, yes. 
16 Q Now, I want to ask you about a subcommittee meeting 
17 that took place in November of 1991, a meeting of the water 
18 heater subcommittee group of ANSI. Do you recall a meeting 
19 that took place at that time? 
20 A Yes, I do. 
21 Q And do you recall at the meeting in November of 1991 
22 a presentation was made to the group? 
23 A Yes, I do. 
24 Q And who made that presentation? 
































Was Henry Jack Moore in attendance at that particular 
He was. 
Let me place in front of you what we'll mark — I'm 
mark it as 135, if that's okay with Marci. 
THE CLERK: That's fine. 
THE COURT: Marci's lost control of the process, so 








(BY MR. 0'CALLAHAN) Mr. Fandey, let me place in 
you what's been marked as Exhibit 135. Do you 
this particular document? 
Yes, I do. 
All right. And this is titled, "Presentation of 
Downy before the ANSI Z21.10.1 Subcommittee on 
for Gas Fired Water Heaters," and then it has the 






That's correct. 1 
Okay. Now, it has a table of contents; correct? 
Right. 
And then it — J 
MR. LUND: Your Honor, I object to the content of the 
It's a hearsay document, it has not been received J 
into evidence and the witness is now being asked about the 
content o f it. 
1 THE COURT: Where are you going to go with this, 
2 Mr. O'Callahan? Is he going to opine about it? 
3 MR. O'CALLAHAN: I'm on the list of attendees at this 
4 point, which is part of the document. 
5 MR. LUND: And the document is not in evidence. 
6 THE COURT: I guess you've already asked the 
7 question, it's been answered that he was there. So I guess as 
8 to an objection that it's repetitive or duplicative of the 
9 stated testimony, if that's the purpose for which the table of 
10 contents is offered, I'd sustain the objection that it's been 
11 asked and answered. 
12 MR. O'CALLAHAN: Okay. 
13 Q (BY MR. O'CALLAHAN) Now, this was a meeting back in 
14 November of 1991 that both you and Mr. Moore were in attendance 
15 at; correct? 
16 A Yes. 
17 Q And during the meeting, Mr. Downing made a 
18 presentation to the members of the subcommittee; correct? 
19 A Right. 
20 Q And what was the subject matter of the presentation? 
21 MR. LUND: That's hearsay. 
22 THE COURT: No, I don't think it's hearsay. I'll 
23 overrule that one. 
24 THE WITNESS: The subject matter was a proposal that 
25 Mr. Downing was putting before the subcommittee to require 
1 elevation or other method of getting the oxygen or the air to 
2 the flame from a level of 18 inches or higher. 
3 MR. LUND: I renew my objection, Your Honor. The 
4 content of the presentation — 
5 THE COURT: That's fine. Overruled. 
6 I Q (BY MR. OfCALLAHAN) Now, it's correct that as a 
7 matter of fact there were — based on your familiarity with 
8 products that were available for water heaters in 1991, that 
9 stands had been manufactured and marketed to the public on 
10 which to place water heaters; correct? 
11 A The manufacturers did make stands, I wouldn't say 
12 that they were marketed at that point. 
13 Q But nonetheless, Mr. Downing came before the 
14 subcommittee and asked that the issue of raising or mounting 
15 water heaters be addressed by the subcommittee; correct? 
16 MR. LUND: Your Honor — 
17 THE COURT: Sustained, that is a leading question and 
18 has reflection of a hearsay statement. 
19 Q (BY MR. OfCALLAHAN) Let me ask it in this way: 
20 Mr. Downing, could you outline the material that Mr. Downing — 
21 or tell us, first of all, did Mr. Downing provide material for 
22 the members of the subcommittee at the time he made his 
23 presentation? 
24 A He did. 
25 Q And what materials — well, were the materials that 
1 he provided distributed to all the attendees? 
2 A There were 40 copies of the materials and those were 
3 all distributed. The meeting — the subcommittee members all 
4 got copies and guests and others were allowed to get what was 
5 left. 
6 Q And what was the material that Mr. Downing provided 
7 to those in attendance, including Mr. Moore? 
8 A Well — 
9 MR. LUND: Hearsay. 
10 THE COURT: Sustained. I mean the question assumes a 
11 fact that is in evidence that Mr. Moore was there and another 
12 fact not in evidence that Mr. Moore received a copy of the 
13 report, so the objection is sustained. 
14 You are not to answer the question. 
15 Q (BY MR. OfCALLAHAN) To your knowledge, was Mr. Moore 
16 provided with a copy of this material that is placed in front 
17 of you? 
18 A Yes, as were all the members. 
19 Q So could you tell us what material was in the packet 
20 that Mr. Downing presented to all those in attendance? 
21 MR. LUND: Hearsay. 
22 THE COURT: And Ifm going to sustain that, unless you 
23 can give me a reason why not, Mr. 0fCallahan. 
24 MR. OfCALLAHAN: Sure, Your Honor. Mr. Downing — 
25 THE COURT: An exception to the rule, perhaps? 
1 MR. OfCALLAHAN: This would have been a — 
2 THE COURT: What Ifm thinking is you want me to allow 
3 them to hear Downingfs testimony which seems as typically 
4 hearsay because that person is not here, so it's recounted by 
5 this witness something somebody else said. 
6 MR. OfCALLAHAN: Your Honor, it's not Mr. Downing's 
7 testimony, but rather the material that he presented in written 
8 form, which was then distributed. I'm not going to ask what 
9 Mr. Downing said but rather the material that was provided by 
10 Mr. Downing. 
11 THE COURT: Okay. So the objection is hearsay, and 
12 how is it — I mean isn't writing in it hearsay? I mean I'm 
13 missing the point I guess, spoken, written, a statement I think 
14 is the — 
15 MR. O'CALLAHAN: Your Honor, I believe that this 
16 would be a document that was presented to an organization and 
17 would therefore fall under the business record exception of 
18 803-6 which we had previously discussed. 
19 THE COURT: Okay. And I think there probably needs 
20 to be some foundation if you're going to establish that. If 
21 you want my guidance, I mean it seems to me it has to be a memo 
22 or a report prepared in the normal course regularly conducted 
23 by these folks and if the argument is some fellow's 
24 presentation of these people constitutes their regular business 
25 report making, I don't think I'd go for it right away. I mean 
1 I think it envisions a report created by a business in the 
2 regular course of their business, this does not seem to be 
3 that. 
4 MR. O'CALLAHAN: Let me, if I can, try this, 
5 Your Honor, by asking a series of foundational questions, if I 
6 may. 
7 THE COURT: Uh-huh. 
8 MR. OfCALLAHAN: Thank you. 
9 Q (BY MR. OfCALLAHAN) Now, the subcommittee meeting at 
10 which Mr. Downing made his presentation was a regular meeting 
11 of the organization; correct? 
12 A That's correct. 
13 Q And it was customary at meetings of this subcommittee 
14 for the organization to have presentations made; correct? 
15 A Generally by members. This was an exceptional 
16 presentation. 
17 Q Was this presented to the members in the way that — 
18 let me — 
19 Was this provided to the — in the course of other 
20 subcommittee meetings, were materials provided to members? 
21 A Yes. 
22 Q And were those materials then incorporated as part of 
23 the records of the meeting? 
24 A Usually, yes. 
25 Q And that was customary; correct? 
1 A That's correct* 
2 Q So with respect to the presentation that Mr. Downing 
3 made, was it treated in the fashion that this particular 
4 subcommittee of this organization generally treated 
5 presentations before the.committee? 
6 A It was a little bit extraordinary. 
7 Q In what sense? 
8 A Mr. Downing had his presentation and the comments 
9 made transcribed. Generally the presentations did not come 
10 from people who were not in regular attendance and clearly he 
11 wasn't there, he was there at my invitation. 
12 Q Why had you invited him to the meeting? 
13 A He had previously made a presentation to my staff, 
14 and after seeing it they recommended it to my attention. So I 
15 looked at it and saw that he had some valid points. We had — 
16 "we" meaning the commission staff, had previously believed, as 
17 the GAMA had encouraged us to, that this was a consumer misuse 
18 problem and that there really wasn't an effective fix. And 
19 Mr. Downing presented some videotapes that demonstrated — 
20 MR. SUTTON: Your Honor — 
21 THE COURT: Sustained. It's now volunteering, just a 
22 simple narrative created by the question, so it's not 
23 responsive to the question. 
24 Q (BY MR. O1CALLAHAN) What do you mean that the 
25 commission had identified a consumer misuse issue? 
1 A Well, the labeling and the other efforts that the 
2 commission had taken were aimed at getting the consumer to 
3 change behavior patterns. That's what I meant. 
4 Q Now, what particular problem had resulted in the 
5 labeling which you subsequently found to be not effective? 
6 A The problem was ignition of flammable vapors by water 
7 heaters. 
8 Q And you said that there had been an attempt to deal 
9 with the issue through labeling? 
10 A There was two attempts, yes. 
11 Q When did those attempts take place? 
12 A The first one was in the late seventies, early 
13 eighties, and the second one was in the late eighties. 
14 Q What had led to the belief that there was a — at 
15 least when you were on watch in the eighties, what had led to 
16 the belief that there was a problem with ignition of flammable 
17 vapors from water heaters? 
18 A Well, the industry statistics and the statistics on 
19 accidents, deaths and injuries. 
20 Q And what attempts had been undertaken by way of 
21 labeling to try to deal with that problem? 
22 A The first attempt was — as I said, in the late 
23 seventies, early eighties, was a very simple label that said to 
24 the effect, Don't store or use gasoline near this water heater. 
25 Q And that was deemed to be not effective by — within 
1 a matter of years? 
2 A Well, within a matter of years we encouraged the 
3 GAMA — I mean the ANSI Committee to redo that and we 
4 participated in the redoing of it. 
5 Q And as a matter of fact, the labeling recommendation 
6 had come out of the ANSI subcommittea which you previously 
7 mentioned; correct? 
8 A Well, it was developed in conjunction with that 
9 subcommittee, yes. 
10 Q When you say "developed in conjunction," who were the 
11 participants in its development? 
12 A Many of the commission staff and members of the 
13 committee. 
14 Q So it was done by the CPSC and the ANSI subcommittee 
15 J on water heaters; correct? 
16 A That's correct. 
17 Q And then over a period of years did the CPSC come to 
18 the conclusion that the labeling wasn't effective? 
19 A Well, we knew that there wasn't a decline in injuries 
20 that would be an indication that it was effective. But it 
21 wasn't — it was the presentation of Downing rather than the 
22 observation of statistics that caused us to go further. 
23 Q When you went further, was this the second effort at 
24 labeling? 
25 A Actually, it was the — when Downing got involved, it 
1 was the third effort at solving the problem, but the second 
2 labeling happened before that. 
3 Q So there'd been one labeling effort made, therefd 
4 been a second labeling effort made. After the second labeling 
5 effort was made, had there been a conclusion by the staff that 
6 that was not effective? 
7 A It wasnft until the Downing presentation that we 
8 made — that we started working again on that, so I can't say 
9 that there was a separate determination. 
10 Q What did you do following the Downing presentation to 
11 the CPSC staff? 
12 A After I had looked at it, I called Ed Downing and 
13 asked him if he would make that presentation to the ANSI 
14 subcommittee. And he agreed to do that, and he came at his own 
15 expense to the subcommittee and he made the presentation. 
16 Q Were you in a position to — and by that I mean did 
17 you have authority to invite people to come to presentations? 
18 A Anybody at that time was allowed to come and they 
19 could make a presentation. After his thing, that's no longer 
20 true. 
21 Q And by that you mean any consumer or any person with 
22 an interest or concern with respect to water heaters could come 
23 before the ANSI subcommittee and bring their concerns to the 
24 attention of the subcommittee? 
25 A At that time, yes. 
Q And following Mr. Downing's presentation, the rules 
were changed; is that correct? 
A That's correct. 
Q All right. With respect to Mr. Downing's 
presentation, he provided the members of the committee with 
materials; correct? 
A That's correct. 
Q And that's something that other individuals making 
presentations before the committee had done? 
A Yes. 
Q And that would include noncommittee members as well 
as committee members; correct? 
A Potentially I can't say that — well, we weren't 
officially members of the committee but we gave them materials, 
so I guess that answer would be yes. 
Q Okay. And in terms of — well, how was it that if 
you weren't members of the committee that you were so involved 
with this subcommittee? 
A Because we were required by statute to use voluntary 
standards if they could be effective in reducing or eliminating 
the hazard. So our first line of defense was to go through the 
subcommittees. We participated with them, but our own internal 
rules prohibited us from voting on the committees. 
Q I see. So your presence at the committee was really 
by invitation of the ANSI Committee itself? 
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1 A No, anybody could go — can even now go to the 
2 committee meetings, but we were guests. They wanted to be 
3 working with us and we worked with them, but it wasn't per se 
4 invitational. 
5 Q At the time of Mr. Downingfs presentation, he 
6 provided material to the committee members; correct? 
7 A Right. 
8 Q And were there minutes of the committee meetings 
9 kept? 
10 A There were. 
11 Q And were you provided with copies of the minutes of 
12 the subcommittee meetings on water heaters? 
13 A On a regular basis, yes. 
14 Q And as you received them, would you look at them to 
15 verify that what had transpired had transpired? 
16 A Almost always. There were a couple — a few times 
17 I'm sure where I didn't get to in time. 
18 Q Now, with respect to the presentation made by 
19 Mr. Downing, do you have a copy of the minutes that were 
20 generated from that meeting? 
21 A I don't know if it's in here or not. I have a copy 
22 in my own files and I have the transcript of the presentation 
23 that was produced. And I think that may be in here. 
24 Q Hold on one second. 
25 The materials that were provided by Mr. Downing, did 
he provide — could you describe the types of materials that he 
provided to the committee at the November 13th, 1991 meeting? 
MR. LUND: Content, Your Honor, it's hearsay. 
MR. O'CALLAHAN: It's the types, I think. 
THE COURT: What is it you're asking? Maybe if I 
knew better what you were asking for, the witness knew that, 
then it wouldn't be a problem. 
Q (BY MR. O'CALLAHAN) As part of his presentation, did 
Mr. Downing provide photographs of burn units? 
A He did. 
MR. SUTTON: Motion to strike on the hearsay grounds. 
THE COURT: I don't think that's hearsay. Overruled. 
Go ahead. 
Q (BY MR. O'CALLAHAN) Did Mr. Downing provide 
materials that related to specific codes in existence? 
A He did. 
Q Did he provide materials that pertained to studies 
that had been done? 
A He did. 
MR. LUND: Your Honor, all of this is what 
Mr. Downing conveyed out of court to this committee. 
THE COURT: It's like saying, is today a day of the 
week? It's not anything specific, it's just, I saw him hand 
him a photo, hand him a paper. If he talks about the 
specifics, then I think it's hearsay, but the fact that he's 
m 
1 there and sees a binder, sees he's drinking out of a white 
2 cup — 
3 MR. LUND: Understood. 
4 THE COURT: I appreciate that might be — yeah, my 
5 preference is a white cup. I think that is not hearsay in the 
6 sense that it's not a statement of anybody offered for the 
7 truth. It's not a statement. 
8 Go ahead, Mr. 0'Callahan. 
9 Q (BY MR. 0'CALLAHAN) Did Mr. Downing provide studies 
10 that had been done by the National Fire Protection Association? 
11 A He did. 
12 Q And what did the particular NFPA study that he 
13 provided to the committee deal with? 
14 MR. LUND: Objection, Your Honor — 
15 THE COURT: I'll sustain that now. Now we're getting 
16 him reciting something prepared by somebody else, an 
17 out-of-court statement, so that's sustained. 
18 Q (BY MR. O'CALLAHAN) Did the material that 
19 Mr. Downing provided to the members of the subcommittee become 
20 the subject matter of discussion at subsequent subcommittee 
21 meetings that you were in attendance at? 
22 A It did indeed. 
23 Q And what aspects or what was it from Mr. Downing's 
24 presentation that was subsequently the subject matter of 
25 discussion? 
MR. LUND: Hearsay. 
MR. SUTTON: Objection. 
THE COURT: If we're going to talk about the 
specifics, therefore, it's hearsay. Sustained as to the 
objection. 
Q (BY MR. O1CALLAHAN) When the subsequent matters were 
discussed, when the subject matter of Mr. Downingfs 
presentation was discussed at later meetings, were there 
minutes of those discussions maintained? 
A There were, at least at the ANSI level. 
Q And minutes of those meetings, would they reflect 
your attendance as well as the attendance of other members? 
A Yes, they would. 
Q And would those minutes reflect the nature of the 
discussions that were had at the meetings? 
A They would. 
Q And if we were to look at the minutes regarding 
various meetings that took place of the ANSI subcommittee 
meetings from about 1980 on, would they reflect various 
materials that were provided to those in attendance at the 
meetings? 
A They would usually be attached to the minutes. 
Q And would they be attached in their complete form or 
would they be attached in a summarized form? 
A The attachments would generally be complete, at least 
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1 as to things that were pertinent to that particular meeting. 
2 But things like videotapes and other graphic kinds of things 
3 might not be attached in their entirety. 
4 Q With respect to the presentation that Mr. Downing 
5 made, did he also include videotapes as part of his 
6 presentation? 
7 A He did. 
8 Q And in terms of the material that Mr. Downing 
9 provided to the committee, did some of that then become 
10 attached to the minutes of the meeting that occurred? 
11 A My recollection is that most of it did, yes. 
12 Q And do you have a specific recollection as to any 
13 materials that Mr. Downing presented to the committee that then 
14 became attached to the minutes and sent on to those who were in 
15 attendance at the meeting? 
16 A The people that were in attendance at the meeting, 
17 the members, all received copies of his presentation. 
18 Subsequently, the transcript of his presentation was included 
19 in a bound folio that included the videotapes and all the 
20 attachments also and that went out to all the members, everyone 
21 present. 
22 Q And when you say it went out to all the committee 
23 members, what do you mean? 
24 A I mean all the members of the ANSI subcommittee and 
25 many of the other people that were there received copies. I 
believe all the people there, but I can't swear that they got 
it because I didn't check with them. 
MR. LUND: Your Honor, on that subject, could I voir 
dire and make a foundational objection? 
THE COURT: Sure. Go ahead. 
VOIR DIRE EXBMINZVTICN 
BY MR, IX3ND: 
Q Mr. Fandey, you're saying now that certain materials 
were sent to all members of the ANSI Committee; right? 
A That's correct. 
Q Do you have some personal knowledge, Mr. Fandey, that 
Mr. Moore received a set of those documents? 
A I have personal knowledge that he received the 
documents that were presented at the meeting. 
Q But you have no personal knowledge as to what he may 
have received thereafter about Mr. Downingfs presentation? 
A Yes, that's correct. 
MR. LUND: I'll move to strike his testimony about 
those materials as irrelevant unless it's connected to 
Mr. Moore. 
THE COURT: I don't think it's irrelevant. He's 
talking about a meeting, we've not had about two words from 
Mr. Moore. Mr. Moore does not strike me as the focus of what's 
been presented so far, so I mean either everything we've been 
talking about the last hour is irrelevant or this is relevant, 
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1 so overruled. 
2 Go ahead, Mr. 01Callahan. 
3 MR. O1CALLAHAN: Thank you, Your Honor. 
4 Q (BY MR. OfCALLAHAN) Mr. Moore was in attendance at 
5 the November 13th, 1991 meeting, you have personal knowledge 
6 that he received the material that's there in the binder before 
7 you; correct? 
8 A With the exception of the transcript of the meeting, 
9 yes. 
10 Q And you're saying "the transcript," that contains 
11 actually the text of what Mr. Downing said when he was there? 
12 A That's correct. 
13 Q Other than that, all the materials that are in there 
14 you have personal knowledge that Mr. Moore received them? 
15 A That's correct. 
16 Q Did you see him with that particular document in 
17 front of him? 
18 A I did, and I saw him with individual parts of it that 
19 were passed around separately. 
20 Q Now, this particular document, which was then 
21 provided to the members of the subcommittee and in greater 
22 length later on, would you be able to identify which documents 
23 were given to Mr. Moore at the meeting based upon what you have 
24 in front of you? 
25 A I believe so. 
Q All right. Could you tell us, identify the documents 
that Mr. Downing provided to Mr. Moore among others at the 
meeting? 
A The first was — the first set of documents were 
photographs of burn victims, children that had been burned up 
by these things. 
MR. SUTTON: Your Honor, objection, motion to strike. 
THE COURT: Sounds like we're going back to the same 
ground we covered and an objection was made and we got into the 
specifics of what's in the presentation, it sounds like that's 
now at least how he's interpreted your question. So either 
he's not responding to the question or he's now giving us some 
hearsay information. So I think I have to sustain the 
objection. 
MRo O'CALLAHAN: Well, Your Honor, I believe this 
would qualify under 803-6 because it's a record of a regularly 
conducted meeting. 
THE COURT: I don't have any evidence before me that 
this is a record of a meeting. It's got to be a memo or report 
made during the meeting shown by a custodian or qualified 
witness that would keep a memo of the report. There isn't a 
report. This is some stuff somebody hands out, it's not a memo 
or minutes created. There's no evidence that these are the 
minutes. All it is is something somebody created. 
MR. O'CALLAHAN: It was created but it provides 
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1 information which was received — 
2 THE COURT: That's undoubtedly true, but the 
3 exception — the hearsay exception, at least as I understand 
4 it, goes to reliability we can place on minutes made in the 
5 business context. This is not that. So if the idea is that's 
6 going to be admissible based on the foundation I've heard so 
7 far, that is not going to happen. 
8 1 Q (BY MR. O'CALLAHAN) With respect to the material 
9 that Mr. Downing provided to the committee, that was material 
10 that you had seen prior to November the 13th of 1991? 
11 A That's correct. 
12 Q And some of that material, as I understand it, was 
13 from the NFPA; is that correct? 
14 A Yes. 
15 Q And you had involvement with the NFPA as a result of 
16 your position with the CSPC; correct? 
17 A CPSC, yes. 
18 Q And was the material that you had received from the 
19 NFPA with respect to your involvement with water heater issues 
20 among the material that Mr. Downing included in his packet? 
21 MR. LUND: That's a content question, Your Honor, 
22 it's more about the content of what was — 
23 THE COURT: And I don't think I understand the 
24 question so I'm just going to ask you to restate it so that I 
25 can track it better. 
MR. OfCALLAHAN: It wasn't a good question, 
Your Honor. 
THE COURT: Well, thank you. 
Q (BY MR. OfCALLAHAN) Over the years of your 
involvement with the NFPA you've been provided with material by 
the NFPA; correct? 
A We have. 
Q And included in the material provided to you in your 
capacity as the leader of that branch of the Consumer Product 
Safety Commission was material from the NFPA regarding water 
heaters; correct? 
A That's correct. 
Q What was the nature of the NFPA's interest in water 
heaters, at least as you understood it based on your position? 
A There were installation requirements for residential 
garages and other places where gasoline and flammable vapors 
might be found, and that was included in the National Fuel Gas 
Code. There was also venting requirements in the venting code 
and the National Fuel Gas Code. 
Q Now, was the NFPA also interested in the incidents of 
fire that were related to particular types of appliances? 
A They were. 
MR. SUTTON: Objection, Your Honor, on foundational 
grounds. I don't think there's any showing that he's ever been 
a member of the NFPA. 
121 
1 THE COURT: I guess thatfs the problem. You're 
2 asking him to talk for NFPA. I will sustain it as being a 
3 speculative answer unless we have more foundation about how he 
4 knows — 
5 Q (BY MR. OfCALLAHAN) As a result of your position of 
6 the head of household structures with the Consumer Product 
7 Safety Commission, did your involvement with the NFPA include 
8 issues regarding fires that were generated or occurred as a 
9 result of the use of household appliances? 
10 A Yes, indeed. 
11 Q And would that include water heaters? 
12 A Yes, it would. 
13 Q As a result of your involvement with the NFPA through 
14 your position, did you become aware that the NFPA was 
15 interested in the issue of the ignition of flammable vapors as 
16 a result of coming into the area of gas-fired water heaters? 
17 A Yes. 
18 Q And did the NFPA undertake any studies on that 
19 particular topic? 
20 A They under — yes. 
21 Q And do you recall the name of the study? 
22 A Well, there were several of them. One of them was 
23 what we called the Hill Report which had to do with the 
24 incidence of flammable vapor ignitions as a function of 
25 equipment and the injuries associated with those kinds of fires 
as a function of equipment, giving you fires, deaths and 
injuries for a period of years. There have been I think now 
three versions or three updates of that study. 
Q And when did the first one come out? 
A I saw one in the seventies, the one that's most 
frequently — go ahead, I'm sorry. 
Q Was there another one generated in the 1980s? 
A Yes, there was. 
Q And when was that? 
A Well, it was for the years '80 through '84. 
Q Now, why did the Consumer Product Safety Commission 
have an issue or have an interest in this issue that was the 
subject matter of the NFPA report? 
A Because we were the regulatory agency with the 
capacity for doing something about it beyond what was already 
done and we — that was an area that became increasingly 
important to us. 
Q Why was that? 
A Well, the injury statistics didn't demonstrate that 
there was any reduction associated with the prior efforts and 
we found out that was a potentially effective technical 
solution. 
Q When did the commission come to believe that there 
was another technically efficient solution available? 



























Q What was it about the Downing presentation that 
enabled you to conclude that there was a technologically 
feasible fix available? 
MR. SUTTON: Objection, Your Honor, calls for 
hearsay. 
THE COURT: I think you're asking him to tell us what 
Mr. Downing told him, that's hearsay. Sustained. 
Q (BY MR. O'CALLAHAN) What were the factors that led 
you to conclude sometime in 1991 that there was a technically 
feasible fix available? 
A There was a video demonstration that we were shown 
which indicated that that was a possibility. 
Q And could you tell us what it was about the video 
demonstration that led you to conclude that was a possibility? 
MR. SUTTON: Objection, Your Honor, hearsay. 
THE COURT: Well, I think our problem, 
Mr. 0'Callahan, is what you're asking Mr. Fandey to do is relay 
for us to the jurors here today information that can be 
processed through him, it seems really clearly a case of 
hearsay. 
MR. O'CALLAHAN: Your Honor, I'm merely asking him to 
describe what he saw. The witness's perception would not be 
hearsay, Your Honor. 
THE COURT: Well, that's the problem. I think that's 
why we have the rule. It's not that Fandey won't tell us 
truthfully what he saw, but it's filtered by his experience so 
the poor jurors here get it second or third hand- That seems 
to me to be the purpose of the rule, so that this filtering 
doesn't occur. So I can't see that it's not hearsay- If it's 
not hearsay, why isn't it? 
MR. O'CALLAHAN: By your logic nobody could ever 
testify to anything that they saw because it's all filtered by 
the individual. 
THE COURT: Okay, very good point, unless he was the 
direct witness. But all he saw was somebody else's 
presentation. Now we get to hear what that presentation is 
about. It sounds like you've interpreted my standard to be 
something you can't overcome, so sustained. 
MR. SUTTON: Thank you, Your Honor. 
THE COURT: I'll quit talking. I tried to do that 
earlier, but I'll be better. 
Q (BY MR. O'CALLAHAN) During your years at the 
Consumer Product Safety Commission, did you become aware of 
tests that had been undertaken with respect to the ignition of 
flammable vapors as to water heaters? 
A Yes. 
Q And how did you become familiar with tests that had 
been undertaken of that type? 
A We participated in the design of certain tests and we 
conducted others of our own. 
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1 Q Which tests did the CPSC participate in designing? 
2 A Well, the initial work that was done on the so-called 
3 AD Little report which was sponsored by GAMA. 
4 Q And what was the role of the CPSC in the AD Little 
5 testing? 
6 A Well, we provided the injury data, reviewed the 
7 protocols as they were initially proposed, helped the — and 
8 approved the scenarios that were initially proposed and that 
9 would show a test that supposedly related to the injury data so 
10 that we were trying to find out how the injuries were related 
11 to misuse or other factors associated with the water heaters. 
12 Q Were there other tests that you became familiar with 
13 as a result of your involvement? 
14 A Well, I designed some tests that were conducted at 
15 our laboratory on flammability of water heaters, I mean 
16 ignition of flammable vapors by water heaters. 
17 Q When were those tests undertaken? 
18 A They were done between f90 and f93. 
19 Q And could you describe for us the tests that you 
20 designed for the CPSC? 
21 A Yes. First we ran the water heaters that were 
22 provided through GAMA to see how much exhaust came out of them. 
23 We measured the velocity and quantity of exhaust gas being 
24 produced. And then we outfitted them with a fan which would 
25 produce the same draw or same amount of air through the unit. 
We instrumented a laboratory so that we could measure at 
various heights in the room and around and in the water heater 
what the concentration of gasoline vapors were so that we would 
know how it looked compared to the lower explosive limit, which 
is the lowest concentration that it would burn on its own or 
sustain burning. And we measured this information. We did not 
use live fires because we felt it was too hazardous, but we got 
the data that showed spills associated with various heights and 
associated with a barrier that we put around the water heater. 
Q And what was the purpose for putting the barrier 
around the water heater? 
A We were looking for something that might be useful 
for the manufacturers to develop a retrofit application for it. 
And it turns out that one of the manufacturers had in fact 
patented the same time we were doing the tests a version of the 
barrier. 
Q Is that referred to as the Rheem bucket? 
A Sometimes a bucket, yes, sometimes a clamp shell, has 
a lot of different names for it. 
MR. OfCALLAHAN: Your Honor, could I take a minute? 
THE COURT: To? 
MR. O'CALLAHAN: Just confer. 
THE COURT: Sure. 
Q (BY MR. O'CALLAHAN) Now, after you did the clamp 
shell or bucket testing, were there any other tests that were 
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1 undertaken by the CPSC during your tenure there regarding 
2 flammable vapors and water heaters? 
3 A Well, actually it wasn't after, it was before. And 
4 we didn't use the Rheem bucket, we used some material, it was 
5 actually roof flashing 14 inches high that was sealed to the 
6 floor and taped and put together, just to see if the concept 
7 was valid. 
8 Q And you said that those tests were actually earlier 
9 than — 
10 A Yeah, we did elevation tests versus LEL, lower 
11 explosive limit, in the water heaters that were being — that 
12 had the air draw through them. 
13 Q When were those elevation tests done? 
14 A In the same time frame, but they preceded the barrier 
15 tests. 
16 Q With respect to the Downing presentation, is it 
17 correct that at subsequent meetings of the Z21.10.1 
18 subcommittee that the Downing presentation was discussed? 
19 A Yes, that's correct. 
20 Q And is it fair to say that at some of those meetings 
21 you were in attendance along with Henry Jack Moore? 
22 A That's correct. 
23 Q Now, did Henry Jack Moore ever indicate to you his 
24 opinion regarding the Downing presentation? 
25 A I don't recall having a personal conversation with 
Henry Jack Moore on that subject. He was very vocal in the 
meetings about the Downing presentation, but not specifically 
to me. 
Q You overheard Mr. Moore as a member of the 
subcommittee discuss the Downing material? 
A It was more of a policy level discussion than the 
specifics of the presentation. 
Q What do you mean it was more of a policy level 
discussion? 
A As a result of that presentation, the committee 
changed its rules so that no presentation could be made by a 
nonmember unless the presentation had been previously approved 
by the chairman of the subcommittee. 
Q And was that a change in rules that Mr. Moore 
supported? 
A Yes. 
Q And did he indicate why he supported that change in 
the rules? 
MR. LUND: That would be hearsay. 
THE COURT: Any reason why that wouldnft be hearsay? 
MR. O1CALLAHAN: Yes, Your Honor. He's the corporate 
representative and could be an admission against interest. 
MR. LUND: I'm not sure how his statement about the 
rules against interest whoever he represents — 
THE COURT: I'm not worried about admission — is he 
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1 a party opponent? Therefore, it's not hearsay, neither 
2 representative of one of these agencies? At least that's the 
3 evidence we have, so overruled. Go ahead and answer the 
4 question. 
5 THE WITNESS: I'm sorry. Will you repeat the 
6 question? 
7 THE COURT: The question was what did he say? 
8 I Q (BY MR. O'CALLAHAN) What did you hear Mr. Moore 
9 saying? 
10 A Well, Mr. Moore expressed the opinion that this 
11 presentation was made to set up the industry for punitive 
12 damages and not really to solve the problem, and he didn't want 
13 to have anymore of those kind of presentations. 
14 Q Did Mr. Moore indicate at any of these meetings 
15 whether or not he believed that elevating the pilot light and 
16 burner on water heaters would be a good idea? 
17 A I don't recall him ever saying he thought it would be 
18 a good idea. 
19 Q Do you ever recall him saying it would be a bad idea? 
20 A Well, the comments, and I can't — 
21 THE COURT: I think this is a yes or no question. It 
22 would be good if he answered yes or no and you might ask him, 
23 if it's appropriate, what the next question is. I think that 
24 allows the other side to make appropriate objections. 
25 So, yes, you heard him say something about it or, no, 
you didn't? 
THE WITNESS: I can say that I heard statements made 
by most of the people there. Whether Henry Jack Moore can be 
quoted directly as that or not, I don't recall. 
Q (BY MR. OfCALLAHAN) Well, you remained involved with 
the subcommittee on water heaters from ANSI up until the time 
you left the agency? 
A Yes, sir. 
Q Was there ever a change in the voluntary standard up 
to the time you left the CPSC and ceased your involvement with 
that subcommittee? 
A Not as it pertained to flammable vapors, no. 
Q At prior meetings, and by that I mean before the 
Downing presentation in 1991, had the NFPA report that you 
described ever been discussed at a subcommittee meeting at 
which Henry Jack Moore was present? 
MR. LUND: That's hearsay, Your Honor. 
THE COURT: Overruled. 
THE WITNESS: I would have to look at the minutes to 
verify that he was present, but it had been discussed at a 
number of the meetings. 
Q (BY MR. O'CALLAHAN) Okay. Now, in terms of ~ 
A And let me finish that answer. 
THE COURT: Well, not to be — I think that's a yes 
or a no and then he can expand on it. I think we're getting 
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1 all kinds of questions which the way they're being answered are 
2 just making it so that nobody can object in a timely manner. 
3 So I'd appreciate it if you'd just say, yeah, he did, or, he 
4 didn't, and we'll follow up with the question so that everybody 
5 knows what the questions are meant to elicit. 
6 Go ahead, Mr. 0'Callahan. 
7 MR. O'CALLAHAN: Okay. 
8 Q (BY MR. O'CALLAHAN) My first question is: Have you 
9 completed your answer to the last question, keeping in mind the 
10 judge would like you to answer it yes or no? 
11 A Well, I remember — 
12 THE COURT: Yes, you completed it, or, no, you 
13 haven't? 
14 THE WITNESS: I hadn't completed it, I was — 
15 Q (BY MR. O'CALLAHAN) Could you complete it, please. 
16 A Yes. Subsequent to the presentation, Henry Jack 
17 Moore was there when those discussions happened. Before it, I 
18 can't say for sure. 
19 Q And when you say "subsequent to the presentation," 
20 you mean the Downing — 
21 A Yes. 
22 Q — presentation? 
23 And at the subsequent meetings where the NFPA report 
24 was discussed, was there ever any questioning of the statistics 
25 that were provided in that report? 
MR. SUTTON: Objection, hearsay, Your Honor, deals 
with the content. 
THE COURT: I'm not going to rule on it at this time, 
this is simply a yes or no answer; yes, there was, no, there 
wasn't. I mean we don't know what the answer is going to be. 
THE WITNESS: There were comments about statistics, 
yes. 
Q (BY MR. O1CALLAHAN) To your knowledge, did anyone 
ever provide alternate statistics to those that have been 
generated by the NFPA? 
A Not that I recall seeing, no. 
Q Do you know whether or not anybody went back and 
tried to review the NFPA information in an attempt to see if 
their numbers were on target? 
A It's a yes and no answer. 
THE COURT: Either you do know or you don't. 
THE WITNESS: We had our staff epidemiologist come 
in, I had her come in and discuss the statistics, how they were 
arrived at and how they could be interpreted, and the committee 
seemed satisfied with that. So it wasn't in fact a complete 
redigestion of the data, but we satisfied the committee. 
MR. SUTTON: Motion to strike as nonresponsive, 
Your Honor, I'm sorry. 
THE COURT: I'll just overrule it because it's 
already been talked about and, more importantly, I mean I guess 
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1 we could strike it but I think the jury is going to sit through 
2 this and get to wherever we1re going. 
3 Q (BY MR. 01CALLAHAN) Now, in terms of your last 
4 answer, I just want to make sure that I understood what you 
5 said. 
6 Did you bring an epidemiologist from the CPSC with 
7 you to a water heater subcommittee meeting? 
8 A Yes. It was actually the task force of the 
9 subcommittee but, yes, it was. 
10 Q All right. When was the task force formed? 
11 A It was formed in response to the Downing 
12 presentation, I can't give you the exact date. 
13 Q Who were the members of the task force? 
14 A They were large — it was chaired by the chairman of 
15 the subcommittee, a great number of the members of the 
16 subcommittee were on it, I was a member of the task force, 
17 there was a representative of GAMA and many of the 
18 manufacturers. 
19 Q Was there anyone on the subcommittee that was 
20 representing American Water Heater Company or American 
21 Appliances? 
22 A I would again have to check the minutes, but I 
23 believe so. 
24 Q And who do you believe it was? 
25 A Henry Jack Moore. 
Q So the task force that was formed by the subcommittee 
in response to the Downing presentation, did that have a 
particular goal or objective? 
A The stated — yes. 
Q And what was it? 
THE COURT: Thank you, 
THE WITNESS: The stated goal was to evaluate the 
suggestions of Ed Downing and see whether they were effective. 
Q (BY MR, 0?CALLAHAN) Did that task force ever issue a 
report? 
A Not per se to my recollection. 
Q Did the task force ever make any recommendations to 
the subcommittee? 
A Not per se, no. 
Q Did the task force ever undertake any action after it 
had met? 
A Yes. 
Q And what was the nature of the activity that was 
undertaken after it had been formed? 
A They deferred action on anymore task force activity 
until after the AD Little Study was completed that had been 
funded by GAMA. 
Q And is this yet another AD Little Study or is it the 
same one that you referred to earlier? 
A Itfs the same study. 
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1 Q And were you involved in designing the protocols for 
2 that particular test? 
3 A I was involved in approving the initial protocols. 
4 Q After the initial protocols had been approved, were 
5 they changed or altered? 
6 A Yes, they were. 
7 Q What alteration — and by the way, could you explain 
8 what testing was initially envisioned by the task force? 
9 A There wasnft a real discussion of that initially. 
10 GAMA had issued a contract to look into it and the task force 
11 came in and deferred any further meetings or action until after 
12 that was completed. 
13 Q So did the protocol that was developed by the task 
14 force ever get implemented? 
15 A The task force did not develop the protocol, it was 
16 developed by GAMA. 
17 Q Did you assist GAMA in developing that protocol? 
18 A Yes. 
19 Q What was the nature of your involvement in developing 
20 the protocol for the AD Little test? 
21 A We provided the in-depth investigations of injuries 
22 so that they could develop a scenario pattern saying how the 
23 accidents had been occurring and then supposedly tailor the 
24 tests to simulate those accidents. And then they gave us some 
25 presentations on the approach that they had taken to examine 
gasoline, we approved that and they told us what they had 
planned to do and asked for our suggestions about what to do on 
the actual testing and we gave them that, 
THE COURT: Why don't we make a mark on your sheet 
and we'll break for ten minutes and that will bring us back. 
(A recess was taken.) 
THE COURT: I've been summoned, Marci tells me. 
MR. ZAGER: That would be me, Your Honor. Thanks for 
responding. Scheduling matter, timing, Your Honor. I'll try 
to make it brief. 
I've got one of Anna Marie's counselors outside, 
she's on a tight schedule, she set aside some time to be here. 
I was going to ask the Court if they would indulge us and let 
us take her out of order. 
THE COURT: Mr. Fandey doesn't mind hanging around? 
MR. ZAGER: In the event that the Court was not 
inclined to let us do that, I wanted to set her free and — 
THE COURT: What is it you imagined happening if you 
had your way? 
MR. ZAGER: If I had my way, Mr. Fandey would step 
down, she'd testify for about a half an hour and be done. 
THE COURT: Nobody's cross-examined Mr. Fandey yet. 
MR. ZAGER: True. 
MR. O1CALLAHAN: I believe the witness will come back 
on Monday, that might be the best thing to do. 
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1 THE COURT: What I'm saying is — if we interrupt for 
2 the hour that — I mean if it takes you a half hour, I can kind 
3 of figure maybe a half hour. 
4 MR. ZAGER: The estimates are, if we continue with 
5 Mr. Fandey, we'll probably be done about 4:00. I have another 
6 witness outside, I want to know whether the court would push on 
7 with — 
8 THE COURT: Why do you think 4:00? 
9 MR. ZAGER: Just in talking with defense counsel 
10 and — 
11 THE COURT: Really? 
12 MR. ZAGER: Yes. 
13 THE COURT: That's beautiful. 
14 MR. ZAGER: I'd like to know if the court would think 
15 that we would adjourn for the day at 4:00 so I'd let the second 
16 guy go and have him come back tomorrow or I can have him hang 
17 around. I know he can't testify. He's the owner of the 
18 property. He won't be done in a half hour anyway. 
19 MR. O'CALLAHAN: It's Halloween, I think that was 
20 part of the thinking. The request was not mine, it was going 
21 to be made by Mr. Lund. 
22 THE COURT: I apologize to those who must — okay. 
23 Thank you. Mr. O'Callahan? 
24 MR. O'CALLAHAN: Thank you, Your Honor. 
25 (The jury entered the courtroom.) 
Q (BY MR. OfCALLAHAN) Mr. Fandey, you made reference 
to the task force that was set up following Mr. Downingfs 
presentation. Let me place in front of you as plaintiff!s next 
in order what I'll mark as Exhibit 135, a document — 
THE COURT: Isn't that binder 135? 
MR. O'CALLAHAN: I'm sorry, 136. I marked it 136, 
Your Honor. Okay. 
Q (BY MR. O'CALLAHAN) And those are the minutes of the 
meeting of the task force you referred to; correct? 
A That's one of the meetings, yes. 
Q And the date of that meeting is when? 
A March 17th and 18th, 1992. 
Q And does it list on the second page the participants 
in the meeting? 
A No. It's on like the fifth page or something. 
Q On the fifth page does your name appear? 
A Yes. 
MR. LUND: Your Honor, this is the content of the 
exhibit. If Mr. O'Callahan intends to offer this exhibit, I 
object to him asking the witness about the content of the 
exhibit until we've had a chance to deal with its 
admissibility. 
THE COURT: I guess that defeats the purpose of 
objection to it, so why don't we lay the foundation and see if 
it can be admitted. 
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1 Q (BY MR, OfCALLAHAN) You made reference to the task 
2 force that was set up by the subcommittee on water heaters; 
3 correct? 
4 A Right. 
5 THE COURT: Are we at the GAMA or at the ANSI? 
6 MR. OfCALLAHAN: We're at the ANSI. 
7 Q (BY MR. O1CALLAHAN) This subcommittee, or working 
8 group, I believe it was referred to, held several meetings; 
9 correct? 
10 A Yes, it did. 
11 Q And were minutes maintained at those meetings? 
12 A Yes, they were. 
13 Q And is the document that you have in front of you 
14 entitled the minutes of the meeting? 
15 A It is. 
16 Q And what's the date of the meeting? 
17 A March 17th and 18th, 1992. 
18 Q And where did the meeting take place? 
19 A At the Maxwell House in Nashville, Tennessee. 
20 Q Were you in attendance at that meeting? 
21 A I was. 
22 Q Is Mr. Henry Jack Moore — you indicated that — 
23 THE COURT: We need — can it be admitted, then we'll 
24 see where the contents lead us. 
25 MR. OfCALLAHAN: Your Honor, I'd like to admit that 
particular document as a business record. 
admission 
qualified 
THE COURT: That's number 136? Offered for 
Any objection from Mr. Sutton or Mr. Lund? 
MR. LUND: May I voir dire on this subject, see how 
Mr. Fandey is? 
VOIR DIRE EXAMINATION 











Mr. Fandey, you were employed by ANSI; is that 
No, that's not correct. 
THE COURT: ANSI is kind of a trade organization? 
(BY MR. LUND) You were not employed by ANSI; is that 
That's correct. 
May I see the exhibit, please? 1 
Certainly. J 
Do you know who authored this exhibit? 1 
It was —• the secretariate for the ANSI subcommittee 
is the AGA laboratory, now — J 
THE COURT: The what laboratory? 




(BY MR. LUND) Who is that? 
The American Gas Association Laboratory is the 
secretariate for the ANSI subcommittees. 
1 4 1 
Q Okay. Do you know who it is that wrote this 
document, sir? 
A I'd have to look at it. 
Q Okay. Do you know after this document — was this 
document, these minutes, prepared during the meeting? 
A There were active minutes being taken. This document 
came out after the meeting. 
Q Who prepared the minutes that were taken? Whatever 
notes that were being taken during the meeting, who prepared 
those? 
A If you'll let me look at it, I'll be able to tell 
you. 
Q You don't know that without looking at the document? 
A Not off the top of my head. It would be David Bixby. 
Q Do you know what Mr. Bixby did with whatever notes he 
took during the meeting to generate the document we're now 
working on? 
A I suppose he read them. 
Q You don't have any personal knowledge of what 
Mr. Bixby did, do you? 
A No. I've seen him write minutes, but these 
particular ones, I don't know. 
Q Then whatever Mr. Bixby did after he took whatever 
notes he took during the meeting and turned them into whatever 
minutes he created, you don't know whether those were kept, you 
1 AO 
don't know how those were maintained by Mr. Bixby as the 
secretary, do you? 
A I do know that they were sent out for approval by all 
the participants and the members there, that they were 
eventually finalized, and that the ANSI — that the 
secretariate keeps them in their files on a permanent basis. 
Q Where did this particular document — it looks like 
it says May 8, 1997, p.m, Law Offices David Marsh, fax number 
across the top. How did this particular document come into 
your hands? 
A Counsel handed it to me. 
Q So this particular document, you haven't 
independently verified that this is indeed what it purports to 
be, you're simply assuming it's the minutes of the meeting 
because that's what it says on it; correct? 
A Well — 
Q Is that correct or not? 
A I don't think it is. I think David Marsh got it from 
me. 
Q How do you know that? 
A Because I was on his case and gave him a copy of all 
my documents. 
Q So this particular document is one that came to you 
at some point after the meeting? 
A Through an FOI request to the CPSC. 
1 A1 
1 Q Okay. And then you supplied that to Mr. Marsh, and 
2 have you independently verified if what is now being given to 
3 us is what you gave to Mr. Marsh? 
4 I A I have reviewed it and it comports with my 
5 recollection. I haven't gone page by page to check. 
6 MR. LUND: Your Honor, I'd object on the grounds that 
7 this witness is not qualified to lay the adequate foundation 
8 under 803-6, nor is that foundation — 
9 THE COURT: Any comment on that, Mr. OfCallahan, on 
10 the objection? 
11 MR. OfCALLAHAN: I'll be happy to ask some further 
12 questions regarding his review of those records. And if the 
13 court would like, I'll have him review it page by page. 
14 THE COURT: Just wondering if you had anything to say 
15 in response to the objection made. 
16 MR. O'CALLAHAN: I believe that the testimony of the 
17 witness is sufficient to provide foundation. 
18 THE COURT: I believe it is too. I think it comports 
19 with the requirements of 803, sub 6. As exception to the 
20 hearsay rules, that will be admitted, No. 136. 
21 (Plaintiff's Exhibit No. 136 
22 was received into evidence.) 
23 Q (BY MR. O'CALLAHAN) Is there a list there of those 
24 who were in attendance? 
25 A There is. 
Q And your name appears among those who were in 
attendance? 
A Yes, sir. 
Q Does the name Henry Jack Moore appear on the list? 
A It appears on the list, but — 
Q Hold it right there. Does it identify what entity he 
represents? 
A This list says American Appliance Manufacturing 
Corporation. 
Q All right. Below his name is there something that 
appears in parentheses? 
A Yes. 
Q And what does that say? 
A Represented by Jerry Miller of Mor-Flo Industries, 
Incorporated. 
MR. CVCALLAHAN: At this point, Your Honor, what I'd 
like to do is to read an interrogatory answer that was obtained 
in this case. I'm referring to Interrogatory No. 55, which was 
propounded to Defendant American Water Heater companies, to 
Defendant American Water Heater Company, and this is American 
Water Heater Company's answer to the first set of 
interrogatories. I'm specifically referring to Interrogatory 
No. 55. 
THE COURT: What's the purpose for reading it? 
MR. O'CALLAHAN: The purpose is to establish the 
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1 relationship between Mor-Flo and American Water Heater Company 
2 and American Appliances. 
3 THE COURT: Okay. Any objection to him reading that? 
4 I guess it's part of the file; right? We can't give the jury 
5 the whole file nor would we want to. 
6 MR. SUTTON: May I have just a moment because I don't 
7 have all my discovery here to see what it is? 
8 THE COURT: Right. 
9 MR. SUTTON: No objection, Your Honor. 
10 THE COURT: Go ahead, Mr. 0'Callahan. 
11 MR. OfCALLAHAN: Thank you, Your Honor. 
12 THE COURT: And this is the answer to Interrogatory 
13 No. 53? 
14 MR. O'CALLAHAN: No. 55. And the question was 
15 propounded to Defendant American Water Heater Company. 
16 THE COURT: Fair enough. 
17 Q (BY MR. O'CALLAHAN) Okay. "Interrogatory No. 55: 
18 Have you ever been a member of the water heater subcommittee? 
19 If so, please state the time period in which you were a member. 
20 "Answer: Yes. This responding party formerly known 
21 as Mor-Flo Industries, Inc. became a member of the Gas 
22 Appliance Manufacturers Association water heater subcommittee 
23 in approximately 1976." 
24 So, Mr. Fandey, is it correct to say based on the 
25 fact that an individual from Mor-Flo Industries which, 
according to this interrogatory subsequently became the 
American Water Heater Company, was there on behalf of Henry 
Jack Moore who was identified as being with American 
Appliances; correct? 
A Yes. 
Q Okay, So does that particular document indicate that 
Mr. Downingfs presentation was discussed at the task force 
meeting that took place in March of 1992? 
A It does. 
Q And does it discuss the fact that the materials that 
Mr. Downing presented had been circulated to the committee 
members? 
A Give me a second. I believe it does, but I have to 
look. It talks about some of the documents, but I don't see 
that it lists all of them. And the discussion of the documents 
are spread out in the report. 
Q And that particular record of the meeting was 
followed by another meeting which took place in September of 
1992; is that correct? 
A I think there may have even been an intermediate 
meeting, but I'm not positive of that. 
Q Well, what I'd like to do is mark as 137 the minutes 
of the meeting from September 9th of 1992. Would there be any 
objection to entering these into evidence? 
MR. SUTTON: Well, I think you need to — there's no 
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1 foundation laid for them at this point, Your Honor. 
2 MR. LUND: But, Your Honor, with regard to the 
3 question of custodian, I assume your ruling to be the same 
4 and — 
5 THE COURT: Yeah, I think he's a qualified witness. 
6 He's reviewed the minutes, so if he thinks they're an accurate 
7 reflection. On the custodian issue, I'd come down the same way 
8 if the testimony of Mr. Fandey is the same on this set of 
9 minutes. 
10 Q (BY MR. O'CALLAHAN) All right. Mr. Fandey, were you 
11 in attendance at the meeting that took place in September of 
12 1992? 
13 A I was. 
14 Q And is your testimony the same with respect to these 
15 particular set of minutes in regards to your familiarity with 
16 them that you gave with respect to the March of 1992 meeting? 
17 A That's correct. 
18 MR. OfCALLAHAN: Okay. Is there any need for — 
19 THE COURT: If you're moving to admit 137, and 
20 objection that it doesn't comport 803-6, I'd overrule it and 
21 allow the admission. 
22 (Plaintiff's Exhibit No. 137 
23 was received into evidence.) 
24 MR. O'CALLAHAN: Thank you, Your Honor. 
25 
Q (BY MR. O'CALLAHAN) And, again, was Mr. Henry Jack 
Moore in attendance at that particular meeting? 
A He was. 
Q And what entity does it indicate he was — which hat 
was he wearing at that meeting? 
A American Appliance Manufacturing Corp. 
Q Now, in the minutes that refer — that go back to the 
March meeting, the materials that were discussed in the March 
meeting, did that include the materials that Downing provided 
by way of the NEISS News, the NEISS News from August/September 
of 1974 which has previously been marked as Exhibit 47? 
A Now, you're asking whether the March meeting talked 
about the NEISS News? 
Q Correct. You indicated that there were certain 
documents that Downing had presented. 
A Videotapes, Downing proposal, rationale — it doesnft 
specifically talk about that document. It talks about the 
review of the Downing presentation document was included in the 
presentation materials. 
Q And is it your recollection from that meeting that 
the review of the Downing material including the review of the 
NEISS News as part of Mr. Downingfs package? 
A I don't recall a specific discussion. We discussed 
the Downing presentation and the rationale behind his request. 
As to this specific document, I can't say that they discussed 
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1 it. I know they had it. 
2 Q Okay. When you say you know they had it, you mean 
3 from the prior meeting? 
4 A From the Downing report, yes. 
5 Q Okay. And with respect to the Calspan Report which 
6 has previously been marked as Exhibit 4 9, that was something 
7 that was provided by Mr. Downing to the committee; correct? 
8 1 A It's not the entire Calspan Report, but a portion of 
9 it was, yes. 
10 Q When you say a portion of the report, do you mean a 
11 portion of the report was provided to the committee? 
12 A Yes. 
13 Q Okay. And that was from page 32 on, was that — 
14 A Well, no, it's before 32. It goes through I think 
15 about 15 and then picks up — 16. And this one — wait a 
16 minute. 
17 This goes from basically 1 to 40 — well, 
18 40-something, and then it has 53 and 52 in reverse order. The 
19 Downing presentation didn't have as much as that. 
20 Q Okay. Downing provided a more limited — 
21 A Yes. 
22 Q — amount of information? 
23 A Right. Downing's presentation contains this few 
24 pages here as opposed to this thicker document. 
25 Q And which particular pages of Exhibit 4 9 are you 
referring to? 
MR, LUND: Your Honor, the content of the Downing 
report — 
MR. 0!CALLAHAN: Just asking for the page numbers. 
MR. LUND: Calling for hearsay information about what 
was conveyed to these folks. 
THE COURT: I think we're just talking about the page 
of the report, just kind of a general makeup of whatever is in 
the report. 
THE WITNESS: The Downing report starts at page 34, 
and this one has the previous pages to it. 
Q (BY MR. O'CALLAHAN) Okay. So what's been marked as 
Exhibit 4 9 would be from page 34 on what was provided to the 
committee members in November of 1991? 
A Yes. 
MR. OfCALLAHAN: Your Honor, I would request that we 
move Exhibit 47 into evidence. And the exception to the 
hearsay rule that I would cite is — 
THE COURT: Exhibit 47, refresh me. 
MR. O'CALLAHAN: That is the NEISS News. 
THE COURT: Where did it come from? 
MR. O1CALLAHAN: Your Honor, it was referred to 
yesterday by Dr. Hoffman in his testimony and it was also 
provided — it's also a publication of the CPSC government 
agency. And I believe it is, on that basis, not subject to the 
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1 hearsay rule as a government publication. And, in addition, it 
2 is being offered on the further ground that — not for the 
3 truth of the matter, but rather that the information conveyed 
4 in there was provided, that the information contained in that 
5 was provided to Henry Jack Moore at the meeting. 
6 THE COURT: Any objection to No. 47 being admitted? 
7 MR. LUND: As I understand Mr. 0fCallahan's 
8 proposition it's under 803-8 as a public record? 
9 THE COURT: Must be, yeah. 
10 MR. LUND: Setting forth the activities of an office 
11 or agency. And I haven't really studied that document, but I 
12 think that that's more of a report of data they're gathered 
13 and published by — 
14 THE COURT: But if you look at sub (b), though, it 
15 says, allows matters also preserved pursuant to duty imposed by 
16 law as to which matters there was a duty to report. 
17 MR. LUND: Probably foundational issue there, if 
18 these folks had a duty to pull this data. 
19 THE COURT: That's fair to say, I don't know that for 
20 sure, I guess I'm just guessing on that. 
21 MR. O'CALLAHAN: Your Honor — I apologize to the 
22 court reporter, first. 
23 THE COURT: Okay. 
24 MR. O'CALLAHAN: Your Honor, Mr. Fandey has indicated 
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1 information — 
2 THE COURT: Well, I mean whatever form you picked. 
3 THE WITNESS: Yes, Your Honor. 
4 THE COURT: I think the foundation is there. Do you 
5 have any objection? 
6 MR. LUND: Yes. Just that subsection (b) is really 
7 by analogy the firefighter that sees things at the scene and 
8 reports them pursuant to duty as matters observed. The content 
9 of this document is not matters observed by some employee of 
10 CPSC, it is rather some data they've collected and reported. 
11 It is not an observation of the public entity. 
12 THE COURT: Okay. Fair enough. Any other thoughts, 
13 Mr. O'Callahan? 
14 MR. OfCALLAHAN: Yes, Your Honor. Obviously the data 
15 had to be compiled and reviewed by a member of a government 
16 agency and then it was then published by the government agency. 
17 THE COURT: And I think this is what 803-8 
18 contemplates, so it's admitted, No. 47. 
19 (Plaintifffs Exhibit No. 47 
20 was received into evidence.) 
21 Q (BY MR. 0!CALLAHAN) The other document that you have 
22 there, which is the Calspan Report, which has been marked as 
23 Exhibit 4 9, that was something that Mr. Downing presented to 
24 the members of the subcommittee in November of 1991; true? 
25 A That's correct. The abbreviated form, right. 
MR. OfCALLAHAN: Your Honor, at this point I would 
like to introduce that into evidence, not for the truth of the 
matter, but rather because there is evidence that it had been 
received and the information was obtained by Henry Jack Moore 
as a representative of these defendants. 
THE COURT: Okay. Any objection to 4 9? 
MR. LUND: There is, Your Honor. May I see the 
exhibit, Your Honor? 
THE COURT: Sure. 
MR. LUND: I thought we covered this. The 
information is being offered for the truth of this as to what 
information was stated by Mr. Downing and provided by 
Mr. Downing and content, not simply so that we know what 
Mr. Moore was told, but so we know that it was true what he was 
told, so I would object to that. 
THE COURT: Well, if it is offered for the truth — 
MR. LUND: And the reason that Mr. 0fCallahan is 
saying that is because he knows it doesnft comply with 803-8 as 
a valid public record. 
THE COURT: Either one so, Mr. OfCallahan, do you 
have a thought on the admissibility? 
MR. OfCALLAHAN: Certainly, Your Honor. I would 
appreciate a ruling on that basis because I have an additional 
basis. 
THE COURT: On that basis I sustain the objection. I 
155 
1 think it's clearly offered for the truth of the matter 
2 asserted. 
3 MR. O'CALLAHAN: All right. That is not the 
4 intention for which I offered it, but further — 
5 THE COURT: I know, you don't believe that but I 
6 found that that's what it was for. 
7 MR. O1CALLAHAN: Further, Your Honor, this particular 
8 document was done pursuant to a request of the Consumer Product 
9 Safety Commission and is a report that they had requested be 
10 generated and then was subsequently published with their — 
11 THE COURT: I don't recall the foundation who laid 
12 that one. I mean I don't remember somebody saying what you now 
13 say happened. 
14 Q (BY MR. O'CALLAHAN) Okay. Mr. Fandey, if you'd take 
15 a look at that document, it's called the Calspan Report; 
16 correct? 
17 A Well, it's done by Calspan. We refer to it — 
18 Q What is Calspan? 
19 A It's a research organization out of Boston, I 
20 believe. 
21 Q Does it indicate on the front page of that document 
22 who commissioned the report? 
23 A Well, the Consumer Product Safety did it under 
24 contract. 
25 Q And subsequent to this, was the document published 
1 and disseminated? 
2 A Yes, by CPSC. 
3 Q My next question: Was it diseminated and published 
4 by CPSC? 
5 A Yes. 
6 MR. OfCALLAHAN: Your Honor, on that basis, I'd move 
7 that particular Exhibit 4 9 into evidence. 
8 THE COURT: And the exception is? 
9 MR. OfCALLAHAN: As a government publication, as well 
10 as — well, you told me I couldn't do it as providing notice, 
11 so — 
12 THE COURT: Right, you wanted it not to be — 
13 Mr. Lund or Mr. Sutton? 
14 MR. LUND: I think — I guess we're talking — I have 
15 cited to Your Honor the state in (b) — exceptions for things 
16 prepared by the person employed by the agency, cases 
17 regarding --
18 THE COURT: Must be a public official who made the 
19 report in the open scope of his or her duty, but our supreme 
20 court says about 803-8 — any response to that, Mr. O'Callahan, 
21 because this would not appear to have been prepared by a public 
22 official in the scope of their duty. 
23 MR. O'CALLAHAN: Your Honor, I believe Preparation 
24 Broadest Terms who published and who disseminated it, and if it 
25 was published and disseminated by the CPSC, I believe that that 
1 would satisfy the criteria under the evidence code. 
2 THE COURT: All right. I think following the 
3 reasoning in the case that the defendants have cited which 
4 appears to be captioned State against JS, the state of the 
5 interest of WS and the pursuing — it's a Court of Appeals 
6 case, 939, P 2d, 196. I think it's pretty clear that this does 
7 not fit within that exception, at least as defined by what I 
8 understand our Court of Appeals to be saying in that case. So 
9 the objection to its admission is sustained based on my reading 
10 of that case. 
11 MR. OfCALLAHAN: Your Honor, the next document I'm 
12 going to provide to Mr. Fandey I've marked as Exhibit 138. 
13 Q (BY MR. OfCALLAHAN) Let me ask you, Mr. Fandey, is 
14 that a publication from the US Consumer Product — 
15 A Yes, sir, it is. 
16 Q And what's the subject matter of that document? 
17 A Fire Hazards Associated with Gas Water Heaters. 
18 Q And what's the publication date? 
19 A November of 1982. 
20 Q And is that a document which was generated during the 
21 time of your tenure? 
22 A Yes, it was. 
23 MR. O'CALLAHAN: Your Honor, I'd like to move that 
24 particular document into evidence at this point. It's a 
25 government publication. 
THE COURT: Any objection there? 
MR, LUND: Your Honor, may I look at the document? 
THE COURT: Sure. 
MR. LUND: Your Honor, Ifd object to it until it's 
established that this is a record of the regular activities of 
CPSC as opposed to some specialized report or summary of 
somebody else's activity, If it's established this is indeed a 
record of the regular activities of the government agency, I'd 
have no objection, but I don't think that foundation is here, 
Q (BY MR. OrCALLAHAN) Mr. Fandey, did you testify 
earlier that one of the concerns of the Consumer Product Safety 
Commission was household appliances? 
A Yes, household products, right. 
Q And water heaters would fall under that particular 
category? 
A That's correct. 
Q And the CPSC was charged with evaluating the safety 
of that particular product, among others? 
A Yeah. Yes. 
Q And from time to time, did CPSC undertake studies and 
publish those studies regarding particular safety issues 
regarding particular appliances? 
A That's correct. 
Q And is that what that document is? 
A This is a publication of the Department of 
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1 Epidemiology of CPSC, yes. 
2 MR. LUND: We have no objection to it, Your Honor. 
3 THE COURT: No. 138 is admitted. 
4 (Plaintiffs1 Exhibit No. 138 
5 was received into evidence.) 
6 1 Q (BY MR. 0!CALLAHAN) The next item I!d like to place 
7 in front of you has been marked as Exhibit 139. It's another 
8 USPC fact sheet. What's the subject matter of that particular 
9 fact sheet? 
10 A Flammable liquids. 
11 Q And is that another subject matter which the CPSC was 
12 concerned with as a consumer product? 
13 A Yes. 
14 Q And are you familiar with that particular document? 
15 A Yes, I am. 
16 Q And that, again, was published by the US Consumer 
17 Product at what time? 
18 A This was June of f74. 
19 Q Now, is there a number on that document regarding the 
20 subject matter? 
21 A It says number 23. 
22 Q Is it correct that various subjects, various 
23 appliances are or subject matters would be given numbers by the 
24 CPSC, at least during the 1970s, and then there would be 
25 subsequent publications? 
A That's not exactly correct. 
MR. 0'CALLAHAN: Okay. Your Honor, I'd like to move 
that particular document into evidence at this time. 
MR. LUND: May I look at it? If you had copies, that 
would be helpful. 
MR. O'CALLAHAN: We provided copies in the course of 
discovery. They're identified in our witress list. 
MR. LUND: Your Honor, my objection to this is not 
that it is an inappropriate public record, but there's hearsay 
included in this document that would otherwise have to satisfy 
the hearsay rule. I don't know if you want to wade into that 
at this point or — 
THE COURT: Well, I think I will admit that document 
because I think somehow the rule, substitute rule contemplates 
that, yes, there is hearsay but we are going to have an 
exception to the rule. So if it's simply, well, this contains 
hearsay, unfortunately I think that's what every exception to 
the rule will allow. 
MR. LUND: There is in this particular document 
descriptions of other incidences. Those descriptions are 
hearsay in and of themselves, that information is not 
activities of the CPSC that's being reported, it is some 
extraneous information. 
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fact sheet? 
re a date on that particular document? 
1 A There are two dates. 
2 Q And what are the dates on that document? 
3 A The first date is April of 1975, and this document 
4 was revised in January of 1979. 
5 Q And was it the custom and practice of the CPSC to on 
6 occasion revise fact sheets that they had generated? 
7 A Yes. 
8 Q And these particular fact sheets, were they 
9 distributed by the CPSC? 
10 I A They were. 
11 Q How were they made available? 
12 A They were made available by shipment to various 
13 schools and libraries, also they were available in the public 
14 information office to anybody who requested information on a 
15 particular product. 
16 Q Okay. And would that include manufacturers of water 
17 heaters, would it have been available to them? 
18 A Anybody, yes. 
19 Q And would the comments you just made regarding the 
20 publication dissemination of Exhibit 140 be true with respect 
21 to Exhibit 139? 
22 A If that's the one I just saw, yes. 
23 Q The one that dealt with flammable liquids. 
24 MR. OfCALLAHAN: Your Honor, I move 140 into evidence 
25 as well. 
1 THE COURT: Mr. Lund will want to look at it. 
2 MR. LUND: May I ask a question of voir dire on this 
3 subject? 
4 THE COURT: Without even looking at the paper? Sure. 
5 VOIR DIRE EXZMINATICN 
6 BY MR, LUND: 
7 Q You don't have any direct specific personal knowledge 
8 that this document or the one before it were ever received by 
9 American Appliance Manufacturing, do you? 
10 A I don't know what they received. It was available to 
11 them. 
12 MR. LUND: It's got the same kind of content 
13 information I had a problem with on the last exhibit, so if we 
14 could defer on that. 
15 THE COURT: The objection is that it contains some 
16 hearsay that you think ought not be allowed in? 
17 MR. LUND: Plus I'll add the relevance objection. 
18 Q (BY MR. O'CALLAHAN) Mr. Fandey, let me place in 
19 front of you a document that we'll mark as Exhibit 142. And 
20 this is a United States government memoranda; correct? 
21 A Yes. 
22 Q And from the Consumer Product Safety Commission? 
23 A It's to the Consumer Product Safety Commission from 
24 the staff. 
25 Q And what's the subject matter of that document? 
A Gas Heating Systems Year-End Report 1982. 
Q And was that again published by the commission? 
A It was, 
MR. OfCALLAHAN: Your Honor, I'd move that document 
into evidence as well. 
MR. LUND: I object to that on relevance. Your Honor 
previously ruled that this witness should not function as a 
CPSC historian and there's been no attempt to connect these 
documents, in particular this one, to anything that has to do 
with this case. 
THE COURT: Mr. 0'Callahan, how does it get to this 
case? 
MR. 0'CALLAHAN: Your Honor, it goes to the case 
because these are documents generated, published by the United 
States government regarding the products that are at issue in 
this lawsuit. And as has been testified to, this information 
was generally published and disseminated and available to 
anyone in the public, which would include manufacturers. 
THE COURT: Can I see — 
THE WITNESS: Sure. 
THE COURT: Does it have a date, is it '82? 
THE WITNESS: Yes, sir. 
THE COURT: And No. 140, where did it get to? Did he 
leave it with you? Do you have the No. 140? Thanks. 
I think given the dates of these Exhibits 139 and 
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1 140, 142, I think to be consistent with the pretrial ruling 
2 No. 139 that was previously admitted, along with 140 and 142 
3 have to be excluded for the very reason that I talked about 
4 initially almost three weeks ago. 
5 Q (BY MR. O'CALLAHAN) Mr. Fandey, you have testified 
6 that as of 1980 you became involved with the water heater 
7 industry in your capacity as a senior engineer and branch 
8 manager of the Consumer Product Safety Commission; correct? 
9 A Right. 
10 Q And is it correct that during the years that you were 
11 involved with the industry or involved with the CPSC in the 
12 particular area dealing with water heaters that you had — or 
13 that rather the commission had various documents published that 
14 pertained to the safety of water heaters? 
15 A That's correct. 
16 Q And in addition, there were various concerns that the 
17 CPSC had with respect to fires that were initiated or ignited 
18 by water heaters of flammable vapors; correct? 
19 A That's correct. 
20 MR. SUTTON: Objection, Your Honor. I believe this 
21 is violative of the Courtfs prior ruling. 
22 THE COURT: Well, I guess he's laying a foundation or 
23 something. I don't know where it's going so I think it may be 
24 getting there but I don't know that it has, so overruled right 
25 now. 
Q (BY MR. O1CALLAHAN) Now, those publications that 
were generated by the CPSC were available to the general 
public; correct? 
A They were. 
Q And did those publications ever deal specifically 
with the particular manufacturer of a water heater? 
A Not this type of publication, no. 
Q Was that something that the commission did to single 
out a particular manufacturer of a water heater one way or 
another? 
A No. 
Q Your involvement was with individual representatives 
from manufacturers serving on committees that dealt with 
industry concerns; correct? 
A In part that's correct, yes. 
Q And Henry Jack Moore was somebody that you dealt with 
in the context of ANSI committee meetings regarding water 
heaters? 
MR. LUND: Duplicative, Your Honor. 
THE COURT: Just go ahead and answer it. Yes, you 
did. Go ahead. 
THE WITNESS: Yes. 
Q (BY MR. O1CALLAHAN) Did the commission or did you as 
a member of the commission, a representative of the commission 
on these subcommittees, express the concerns that the 
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1 commission had regarding the dangers of water heaters igniting 
2 flammable vapors at meetings at which Mr. Moore was in 
3 attendance? 
4 MR. LUND: Now we're going back to hearsay and it's 
5 duplicative. 
6 THE COURT: Well, he's speaking, so I don't see it as 
7 hearsay. And I don't know that I've ever heard whether or not 
8 he spoke about this at the meeting, so I don't think it's 
9 duplicating anything we've heard before. Overruled. 
10 THE WITNESS: I did. 
11 Q (BY MR. OfCALLAHAN) Was one of the matters that you 
12 spoke about at a subcommittee hearing meeting was elevating the 
13 pilot light on the water heaters to a level of 18 inches or 
14 higher, at a meeting at which Mr. Moore was in attendance? 
15 A Elevating the flame, yes. 
16 Q Okay. And certainly that would date back to 1991; 
17 true? 
18 A That's correct. 
19 Q Is it your belief that it would have been at meetings 
20 that occurred even earlier? 
21 A I discussed the issue of water heater earlier, but — 
22 I mean of elevation earlier, but I was not pushing for it at 
23 that time. 
24 Q And with respect to other technical fixes, did you 
25 ever speak about those at meetings at which Mr. Moore was 
1 present? 
2 A I did. 
3 Q Would those have been meetings which took place 
4 before 1991? 
5 A No, they were not. 
6 Q Were they meetings which took place after 1991 at 
7 which Mr. Moore was present? 
8 A That's correct. 
9 MR. O'CALLAHAN: Your Honor, I think I'll get off the 
10 tongue, if I may. 
11 THE COURT: Mr. Sutton? 
12 CROSS EXAMINATION 
13 BY MR, SUTTON: 
14 Q Hello, Mr. Fandey. 
15 A Hello, Mr. Sutton. 
16 Q You have not been licensed as a mechanical engineer 
17 in any of the 50 states, have you? 
18 A I have not. I have not applied. 
19 Q And you have no postgraduate mechanical engineering 
20 degrees; true? 
21 A True. 
22 Q Never been licensed as a professional engineer? 
23 A Never applied, never been licensed. 
24 Q Let's talk about your involvement with CPSC for a few 
25 minutes. 
1 CPSC had the authority while you worked there to 
2 mandate technical fixes on consumer products, did they not? 
3 A Only if a voluntary standard would not or could not 
4 fix the problem. 
5 Q It is a true statement, sir, that the CPSC has never, 
6 even through today, mandated a technical fix on a gas-fired 
7 water heater that required elevation; true? 
8 1 A I guess the last answer applies, they havenft 
9 mandated anything about anything except through product 
10 recalls. 
11 Q Okay. Again, they have the ability to mandate a 
12 technical fix if they chose to do so? 
13 A Only if the voluntary standards process couldn't 
14 work. 
15 Q The only mandation that CPSC ever made that involved 
16 gas-fired water heaters dealt with a consumer education 
17 campaign; true? 
18 A They didn't mandate that. 
19 Q They requested it? 
20 A No, we allowed the logo to be used on it. 
21 Q And that was based upon your recommendation, wasn't 
22 it? 
23 A That's correct. 
24 Q In fact, your office upheld the water heater industry 
25 and GAMA's efforts in terms of that consumer education campaign 
as a model consumer education campaign; true? 
A That's true. 
Q And that was done by GAMA; true? 
A No, I made the recommendation, GAMA paid for it. 
Q Okay. But the consumer education campaign was done 
through GAMA? 
A Yes. 
Q Up until the time of the Downing presentation in 1991 
the official position of the Consumer Product Safety Commission 
was that flammable vapor ignitions by gas-fired appliances, not 
just water heaters but all gas-fired appliances was as a result 
of consumer behavior, not defective products; true? 
A No, there was not an official CPSC position. The 
staff believed the GAMA and it did not pursue it based on the 
belief that they were telling the truth about there not being a 
fix. 
Q We talked about the NEISS News. 
A It's NEISS. 
Q The accuracy of the NEISS News has been criticized; 
true? 
A Some people probably have, yes. 
Q You would agree, sir, that the reporting in NEISS is 
an extrapolation of a small reporting area; true? 
A NEISS does extrapolate from 100 — I don't remember 
how many it is, it used to be 118 hospitals, I think they've 
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1 cut it back. 
2 Q And based on those 118 hospitals and whatever it was 
3 that was reported in their emergency rooms, there was a 
4 projection made as to what the numbers might be nationally; 
5 true? 
6 A It's a little bit misleading, but basically true. 
7 Q Did you, sir, ever receive any information that in 
8 the NEISS reporting that there were accidents characterized as 
9 water heater accidents and counted that way that indeed were 
10 not water heater accidents? 
11 A I think I recall the industry pointing out a couple 
12 of those. 
13 Q And does an oil space heater incident ring a bell? 
14 A No. 
15 Q How about two gas-fired space heater accidents being 
16 erroneously included in the water heater numbers? 
17 A I don't recall, they may have been. 
18 Q In terms of that extrapolation of numbers, was there 
19 any determination made independently by Consumer Product Safety 
20 Commission that the appliance listed in the document was indeed 
21 the cause of the injury? 
22 A In the early data, no; in the later data, yes. 
23 Q Okay. But the document that we have that's before 
24 you, is that what you would consider the early data or the 
25 later data? 
A Are you talking about the NFPA data? 
Q I'm talking about the NEISS News August/September of 
1974. 
A That's early data. Actually this didn't come from 
NEISS, those data came from 34 in-depth investigations, is what 
this talks about. 
Q Okay. But you would agree with me, sir, that that 
data simply tabulated if a particular appliance was in the 
vicinity of the injury and did not make an independent 
assessment as to whether the appliance caused the injury? 
A The in-depth investigations were done by our field 
investigators, not the hospitals. These were either by phone 
or in person independently checked, so I can't tell you that 
they are 100 percent right, but I can tell you that these are 
not the random hospital data that you were talking about 
before. 
Q Okay. You told us when Mr. 0'Callahan was asking 
questions that you heard Mr. Moore say at one point that 
Mr. Downing's presentation was made only to set up the industry 
for punitive damages and not to solve the problem. Have I said 
that correctly? 
A It's not a direct quote. I mean what I said was not 
a direct quote of Mr. Moore, but that's essentially what he 
said, and that's correct. 
Q Okay. In November 1991 when Mr. Downing's 
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1 presentation was made, you would agree that Mr. Downing was a 
2 lawyer that was representing clients in claims against various 
3 water heater manufacturers at that time? 
4 1 A I believe that's true, 
5 Q You told us a few minutes ago that you spoke at at 
6 least one meeting where Mr. Moore was present as to the 
7 elevation of water heaters as potentially being a fix for the 
8 flammable vapor ignition situation? 
9 A That's correct. 
10 Q What was the date of that meeting? 
11 A I believe it was that March meeting that we were 
12 talking about earlier, March '92 or September '92. 
13 Q So your best memory is that the meeting was in 1992 
14 sometime? 
15 A Well, I think it was either March or September. We 
16 can look it up, if you want to take the time. 
17 Q The minutes that you have before you, do those 
18 reflect your report made in Mr. Moore's presence? 
19 A I believe they do. One of the items discussed was 
20 the white paper that I wrote on behalf of the commission which 
21 was presented to the committee and was discussed at these 
22 meetings in which we suggested that they needed to have at 
23 least the level of safety provided by 18 inches. 
24 Q That white paper is one of the last things that you 
25 did before you left the CPSC; true? 
A No. 
Q Well, there was a briefing package that you prepared 
right before you left the CPSC, wasn't there? 
A That was about two years after the white paper. 
Q Okay. And your briefing package was written in 1994; 
correct? 
A Right. 
Q One of the things that you wanted done as part of 
your briefing package was a mandatory rule making — 
A Right. 
Q — requiring elevation of water heaters; true? 
A No, again, that was — we wanted the problem solved. 
Elevation would have — mandating elevation would have been a 
design restrictive form, we wanted elevation until something 
else could be fixed, or I mean could be developed. 
Q Did you recognize as of the time that you wrote your 
briefing package that elevation was not a 100 percent fix for 
flammable vapor ignition? 
A Absolutely. 
Q Did the Consumer Product Safety Commission ever act 
on your recommendation made before you left CPSC? 
A They didnft do anything before I left CPSC, they 
postponed decision until six months later. 
Q And to this date, 2001, has CPSC ever acted on your 
recommendation that was made in 1994 before you left? 
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1 A They have in the sense that they have funded the 
2 continuation of the research, they're not allowed to spend 
3 money for things that are not unreasonable risks. They have 
4 funded that and the industry has come in and promised to do the 
5 things we were trying to get them to do before I made the 
6 recommendation. At the time of the vote, there were two 
7 commissioners only on board and there was a 1-1 vote, so there 
8 was not sufficient stuff to carry it out. But the fact that 
9 they continued to fund it demonstrates a continued concern and 
10 so I would say that they have acted on my recommendation and 
11 they are still going after the same goal. 
12 Q And you believe that the 1994 to 2001 time frame, 
13 that seven-year time frame to continue to act has been required 
14 because it's not an easy fix? 
15 A No. As a matter of fact, I don't think that at all, 
16 because American Water Heater at one point dropped out of the 
17 consortium and about two years later they came out with their 
18 product, which accomplishes what we set out to accomplish. Had 
19 they done that in '91, by '93 they would have solved it. So I 
20 don't agree with you. 
21 Q Okay. Let's talk about that 1992 test that you did 
22 involving the 14-inch flashing. 
23 A Okay. 
24 Q Okay? You indicated that about that same time, a 
25 manufacturer came out with a bucket package? 
A Right. 
Q Was that manufacturer Rheem? 
A That was. 
Q Is that a manufacturer that to your knowledge is not 
connected in any way to American Appliance or American Water 
Heater Company? 
A To my knowledge, their association is only through 
GAMA. 
Q Would you agree that American Water Heater Company 
and Rheem are competitors in the marketplace? 
A Yes. 
Q The Rheem bucket patent was obtained in 1992; 
correct? 
A I think that's right. 
Q Okay. To your knowledge, did Rheem ever manufacture 
mass-produced gas-fired water heaters with that bucket? 
A To my knowledge, they didn't. 
Q At some point did they relinquish the patent 
technology? 
A They said that they'd dedicated it, which is a legal 
term for that. 
Q As a lawyer, can you tell me what that means? 
A Means they give up their rights to the patent. 
Q All right. To your knowledge, did any water heater 
manufacturer at that point pick up that technology? 
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1 A No. 
2 Q There was a lot of materials that were submitted to 
3 you in terms of your work-up of this file; true? 
4 A You mean by counsel? 
5 Q Yes. 
6 A I think I probably provided more to them than they 
7 provided to me. 
8 Q But based upon your review of everything that was 
9 submitted to you, you told me at deposition that it was your 
10 understanding that the furnace pilot lights were on at the time 
11 of this incident; true? 
12 A No, I think it was just the opposite, I don't recall 
13 exactly that anymore. But I think they were off. I'm not 
14 sure. 
15 Q Let me read from your deposition, sir, at page 138, 
16 from lines 19 to 23. 
17 MR. OfCALLAHAN: Your Honor, I'd request that he 
18 continue reading through page 139, line 14. 
19 THE COURT: Any problem continuing to read? 
20 MR. SUTTON: That's fine. 
21 Q (BY MR. SUTTON) "Question: Have you been presented 
22 with any information as to whether the pilot light on the 
23 furnaces in the closet were on or off at the time of the 
24 accident? 
25 "Answer: My understanding is that they were on. 
"Question: Okay. 
"Answer: Probably what happened is that they were on 
and then there was a call for heat on the water heater which 
began to suck in more, greater volume, and that's when it 
probably ignited. Go ahead. I'm sorry. 
"Question" — I'm sorry, he did correct himself. 
MR. O'CALLAHAN: Well, would you continue. 
Q (BY MR. SUTTON) "Okay. I think you may have 
misunderstood me, but let me make sure that we have a clean 
question and answer." 
"Have you received any information as to whether the 
pilot lights on the space furnaces were on or off at the time 
of this accident? 
Answer: There was. There was some information in 
the depositions that suggested that they were probably off, but 
it doesn't really say that they were off, you know. 
"Question: Before depositions from this case, did 
you read them cover to cover? 
"Answer: At one time or another I sure — I sure 
have. 
"Question: Okay. Did you take any notes while you 
read them? 
"Answer: No." 
So you're not certain one way or the other whether 
they were on or off; true? 
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1 A Just what was in the depositions. 
2 Q Now, as part of your work on this file, you did 
3 formulate some opinions with respect to the carpet adhesive, 
4 the Henry 263; correct? 
5 MR. O'CALLAHAN: Object, outside the scope. 
6 THE COURT: I will overrule that to the matter of 
7 course, sit him down and call him back up and see what — go 
8 ahead. 
9 THE WITNESS: Yes. 
10 Q (BY MR. SUTTON) And as part of your work-up of this 
11 file, you were provided information as to the Henry 263 product 
12 that was being used at the time of this accident; true? 
13 A True. 
14 Q I want to show you, sir, an exhibit board which Ifve 
15 previously shown to Mr. OfCallahan which we have marked as 
16 Exhibit 320, and ask you, sir, to take a look at that and tell 
17 me if you can confirm that the Henry 2 63 product that is 
18 identified in Exhibit 320 appears to be the same product 
19 container that you believed based upon your review of this 
20 information was being used at the time of this accident. 
21 A I haven't looked at that part of the file in a long 
22 time, I really can't tell you. 
23 Q Okay. As you sit here today, you have no reason to 
24 doubt that this is an accurate depiction of the Henry 263 
25 product, do you? 
MR, OfCALLAHAN: Objection, foundation. 
THE COURT: Foundation. I think he testified he 
hadn't looked — he'd looked and investigated this at some 
point. 
THE WITNESS: Yes, sir. I don't recall — 
THE COURT: You just don't remember today. I guess 
his question is it doesn't look like it's different, or does 
it? 
THE WITNESS: I don't recall the "extremely 
flammable" portion of it. I recall the flammable liquid 
labeling. 
Q (BY MR. SUTTON) The red? 
A Yeah. I don't recall that little one on the top. 
Q And do you remember any of the highlighted language? 
A Again, I don't remember it saying "extremely 
flammable." 
Q How about in the white boxes that are called out? 
A Well, the first white box talks about "extremely 
flammable," so I think that's probably not — 
Q Other than the "extremely flammable" indication, the 
rest of it, do you remember it being there or not? 
A I remember about the "Hexane vapors may ignite." 
That was probably there, I can't — I can't say one way or 
another for sure. 
Q It is your opinion that the Henry 263 product was a 
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1 highly flammable contact adhesive that had been banned by the 
2 CPSC; true? 
3 A I don't believe that that's a contact adhesive as 
4 defined under the rules under the CPSA. 
5 Q It was your opinion at deposition that the Henry 263 
6 should not have been available to the consumer; true? 
7 A I think that's true, but I don't think it was a 
8 banned product. 
9 Q At the time of your deposition, you were also 
10 critical of the placement of water heater insulation jacket on 
11 one of these water heaters; true? 
12 A Yes, but not for flammability reasons. 
13 Q And at the time of the deposition, sir, you confirmed 
14 that it's your opinion that if Mr. Gomez would have followed 
15 the instructions on the product or Mr. Nelson would have 
16 followed the instructions and the pilot lights on all gas-fired 
17 appliances were extinguished, this accident would not have 
18 happened? 
19 A That's a true statement. 
20 MR. SUTTON: Thank you. Your Honor, I don't have 
21 anything further. I was trying to finish by 4:00 for you. 
22 THE COURT: Well, we've still got Mr. Lund. 




BY MR, LUND: 
Q Mr. Fandey, you said you hadn't looked at your part 
of the file as to the adhesive for a while; is that right? 
A That's right. 
Q Is that because you were informed by the attorneys 
you're working with that they'd resolved that part of the case? 
A Yes, I didn't have any part in it and this issue, as 
far as I understood it, so there wasn't reason to review that. 
Q You didn't think the jury would need to evaluate the 
responsibility of the adhesive maker in this trial? 
A I didn't expect to testify at all about the Henry 
product. 
MR. LUND: That's all I have. Thank you. 
THE COURT: Mr. 0'Callahan? 
REDIRECT EXAMINATION 
BY MR, O'CAHAHaN: 
Q Mr. Fandey, you were asked questions about the 
technology that was patented by Rheem and dedicated to the 
public? 
A Yes, sir. 
Q Do you have an opinion as to why no manufacturer 
picked up that technology? 
A I think that was probably a decision made at one of 
the GAMA meetings, the water heater division meetings. Rheem 
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1 had tested it and found it to be effective- We had tested the 
2 principle and found it to be effective, it's consistent with 
3 the rest of behavior not to fix the problem for nine years and, 
4 yeah, I think there was an influence on Rheem from the other 
5 manufacturers. 
6 MR. LUND: Your Honor, I'll move to strike that. 
7 That's speculative. 
8 THE COURT: I think it is, but the problem I have is 
9 that the question by its very nature asks for that kind of 
10 response. To wait until the end to object, it only serves to 
11 highlight it in the minds of the jurors. So overruled only 
12 because of its timing. Go ahead. 
13 Q (BY MR. O'CALLAHAN) Based on your years of work at 
14 the CPSC, did the voluntary process of developing standards for 
15 water heaters work to the benefit of the consumer? 
16 A In some cases; in this issue not. 
17 Q And when you say "in this issue," referring to the 
18 issue of water heaters; correct? 
19 A Water heaters igniting flammable vapors. There was 
20 work done on venting done to their benefit, their was work done 
21 on combination controls valves that worked to the public's 
22 benefit, there was drip legs that were mandated, there was 
23 temperature and pressure regulators and relief valves I mean 
24 that were done to the voluntary standard that worked to the 
25 benefit of the consumer, but nothing except for the later work 
after our recommendations that the commission go mandatory. 
That was the first time that any work that was beneficial to 
the consumer started. 
Q Okay. Now, I guess one of the points that was made 
is that the labeling on the Henry 263 was not effective in 
preventing the accident which occurred on July 8th of 1996; 
right? 
A That's correct. 
Q And is that consistent with your experience as to 
labeling on water heaters regarding danger? 
A People generally don't read a label — the answer is 
yes. I'm sorry. 
Q Why is that? 
A People don't generally read labels unless they don't 
know how the product works or what they're doing. If 
they've — you know, if you've installed a water heater and 
there's nothing different, there's no reason to read the label, 
If you've installed carpeting and there's — carpet adhesive 
and there's nothing different, there's no reason to read the 
label. 
Q Now, Mr. Sutton asked you some questions regarding a 
projection of numbers that was done by CPSC regarding 
accident — 
A That's correct. 
Q In your direct testimony you made reference to a 
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1 staff epidemiologist that worked for the CPSC. 
2 I A We had a number of them, yes. 
3 Q What was the function of epidemiologists at the CPSC? 
4 1 A It was to study injury data and make projections 
5 based on valid statistics. 
6 Q And their function was in fact to verify that 
7 projections that were made were accurate; correct? 
8 1 A To the extent they could be. In this area, the 
9 projections that they make tend to underreport rather than 
10 overreport. 
11 Q Why is that? 
12 A Because people that are burned often go to burn 
13 centers, and burn centers are not included in the NEISS 
14 database. 
15 Q And I got the impression from your responses to 
16 Mr. Sutton that over the 18 years that you were — let me make 
17 it the 14 years that you dealt with water heaters, that they 
18 made a couple of mistakes with respect to whether or not 
19 something was actually a water heater fire versus a space 
20 heater fire; is that correct? 
21 A I recall the industry asserting that, yes. 
22 Q They'd seize upon any little item, then, and then try 
23 to claim that that invalidated the conclusion that was drawn? 
24 MR. LUND: So that would be leading. 
25 THE COURT: I think it's leading. Sustained. 
MR. OfCALLAHAN: That's all I have, Your Honor. 
MR. SUTTON: Nothing further, Your Honor. 
THE COURT: Mr. Lund? 
Thank you, Mr. Fandey. 
THE WITNESS: Thank you. 
THE COURT: Thank you, Teena. 
Are you all sad to go home? Can we return tomorrow? 
Look forward to seeing you. 
(The jury exited the courtroom.) 
MR. OfCALLAHAN: Your Honor, I didn't want to take 
the time in front of the jury and I'm not sure how the Court 
wants me to handle this, but I would like to make an offer of 
proof regarding the government documents which we started to go 
through and some of which were admitted into evidence which you 
then reversed your ruling and said — 
THE COURT: I think there was one. Is that fair to 
say, 139 or — 
MR. O'CALLAHAN: I think it was 139, 140, 141. 
THE COURT: I don't think — well, go ahead. 
MR. O'CALLAHAN: But the point is that in fact there 
are a number of documents which we would have introduced into 
evidence based upon the prior ruling and I — they are actually 
listed on our exhibit list. And I have Mr. Fandey here and I 
could go through the whole process, but if the Court would 
allow us to maybe make a written offer on the basis that 
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1 Mr. Fandey would have provided the foundation for particular 
2 documents as being items that he was familiar with through his 
3 role at the CPSC that we believe would therefore be entitled to 
4 the benefit of the hearsay exception, which originally led you 
5 to permit some of them into evidence. 
6 THE COURT: And Mr. Sutton or Mr. Lund, do you see 
7 any problem with that process? 
8 MR. LUND: No. 
9 THE COURT: Okay. 
10 MR. ZAGER: Your Honor, probably, and we'll talk 
11 about this as well as an offer of proof on the trial transcript 
12 testimony of Henry Jack Moore. 
13 THE COURT: You lost me a little on that one. 
14 MR. ZAGER: Well, the Court originally — 
15 MR. OfCALLAHAN: Maybe — I didn't hear if Mr. Sutton 
16 had any objection to that. 
17 THE COURT: No. 
18 MR. O'CALLAHAN: Okay. I'm sorry. He's got on his 
19 tie and — who picked that out? Did you — I mean you came 
20 from California. 
21 MR. SUTTON: Yes. 
22 THE COURT: Either you bought that while you were 
23 here or you planned and brought it with you. 
24 MR. SUTTON: I planned and brought it with me. 
25 THE COURT: Did you do the planning or Mrs. Sutton? 
MR. SUTTON: Actually, it was me. 
THE COURT: I mean I've just got to take my hat off. 
I mean I am, in terms of the foresight and thought — 
MR. 0'CALLAHAN: So in other words, we donft need to 
keep Mr. Fandey here, but — 
THE COURT: Exactly. 
MR. 01CALLAHAN: — there are various items — 
THE COURT: And had I allowed you to do it, you would 
have had Mr. Fandey go through, as he did very ably, and say 
these things were generated by this agency. And had I allowed 
them to be admitted, you would have had them in. 
MR. OfCALLAHAN: And there are other items as well 
which were items relating to either subcommittee meetings or to 
GAMA meetings or GAMA publications that we would offer under 
the same basis, but we'll — 
THE COURT: Subcommittee meetings of the ANSI? 
MR. O1CALLAHAN: The ANSI subcommittee meetings and 
material generated by the Gas Appliance Manufacturers 
Association. 
THE COURT: The whole historical development of these 
fixes on the water heater? 
MR. O'CALLAHAN: Correct, just so we could have a 
record of that. 
THE COURT: Okay. 
MR. O1CALLAHAN: Thank you very much. Then Mr. Zager 
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1 brought up a point, 
2 MR. ZAGER: Your Honor, I've been asked not to bring 
3 up that point. 
4 MR. 0'CALLAHAN: Save it for another day. Thank you, 
5 Your Honor, 
6 MR. SUTTON: Thank you, Your Honor. 
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Reporter in and for the State of Utah. 
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foregoing matter, I appeared as the official court reporter in 
the Third Judicial District Court for the Honorable MICHAEL 
BURTON, and thereat reported in stenotype all of the 
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notes of the Trial Proceedings were transcribed by computer 
into the foregoing pages; and that this constitutes a full, 
true and correct transcript of the same. 
WITNESS MY HAND AND SEAL in Salt Lake City, Utah on 
this, the 31st day of October 2001. 
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191 
